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Whe President's 


The nomination ballot for President- 
Elect has been concluded, and the re- 
sults have been released to the press of 
the State. A total 1,606 ballots were 
returned in this poll. The marked in- 
crease each year in the number of these 
ballots returned reflects the increase 
of interest by the lawyers in the in- 
tegrated Bar. In 1950 seven hundred 
ninety-one ballots were returned, in 
1951 twelve hundred forty-four ballots 
were returned, and in 1952 sixteen 
hundred and six, as aforesaid, were 
returned. 

In the recent nomination poll con- 
ducted in connection with the proposed 
Constitutional amendment relating to 
the Supreme Court, approximately six- 
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teen hundred ballots were returned by 
the members of the Bar. This consti- 
tuted almost three times the number 
of ballots cast in the first poll plan. 
Formal inquiry has been forwarded to 
each of the five persons receiving the 
greatest number of ballots in the eight 
Congressional Districts, to ascertain if 
each would accept an appointment to 
the Supreme Court if tendered. No 
complete and final announcement of 
the poll can be made until these details 
are completed. Any lawyer interested 
in the details of the canvass of these 
votes may make inquiry at our Secre- 
tary’s office. 

We are most gratified that the Su- 
preme Court of Florida has handed 
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down opinions approving in every 
respect our petition for certain re- 
visions of the rules of civil procedure, 
and our petition for certain minor 
changes in the integration rule. 

Early in 1951 The Board of Gover- 
nors agreed to furnish the initial tro- 
phy for the winning team and awards 
to the members of the winning team at 
the Regional Appellate Moot Court 
competition held at the Law School of 
the University of Florida. The meeting 
was an outstanding success, and the 
trophy and awards have been made by 
the Board of Governors. 

The next meeting of the Board of 
Governors will be held in Gainesville, 
Florida, Friday and Saturday, April 
18th and 19th. The writer has re- 
quested the Chairman of all committees 
to have the annual committee reports 
in the hands of the Secretary not later 
than April 10th. In this manner, the 
Board of Governors can review the re- 
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ports and arrange their publication in 
the May issue of the Journal. Since our 
convention is being held June 5th, 6th, 
and 7th, it is doubtful that the June 
issue of the Journal can be printed and 
in the hands of our members prior to 
the convention. The time available at 
the convention for committee reports 
to be made in person is so limited that 
justice cannot be done to these im- 
portant reports. It is for this reason 
that we are anxious to have the same 
printed in advance of the convention, 
in order to provide an opportunity for 
adequate discussion concerning any of 


the reports. 

Your officers wish to remind you 
again of the importance of the law 
students’ summer placement program, 
which was announced in the March 
issue. We hope all lawyers and law 
firms who can do so will follow up and 
utilize the benefits of this program. It 
will be of real value to them and of tre- 
mendous importance to the law students 
who are thus given an opportunity to 
participate. 

Advance registrations indicate that 
the 1952 convention at Miami Beach 
will surpass all previous records. At 
the time of preparation of this mes- 
sage, the Convention Committee is not 
yet ready to release detailed plans con- 
cerning the entertainment and speak- 
ers. Much hard work is being done by 
the Committee in expediting the com- 
pletion of the plans, and a full and de- 
tailed report will be included in the 
May issue of the Journal. The date of 
this Convention has been arranged in 
an effort to suit the convenience of the 
greatest number of our lawyers, and 
we sincerely trust that each of you will 
take advantage of the opportunity to 
attend this year. 


Faithfully yours, 
JOHN M. ALLISON, 
President 
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DISPOSITION OF LIFE INSURANCE PROCEEDS 


PAYABLE TO INSURED’S ESTATE 


By KENNETH L. BLACK AND EUGENE F. SCOLES 


In planning an estate in which cash 
is needed to meet the requirements of 
debts, claims, and taxes, life insurance 
is often purchased by the estate owner 
designating his estate, executor, ad- 
ministrator or assign as beneficiary of 
the proceeds. In most states the de- 
sired result can be accomplished in this 
way and the personal representative 
will have the funds available for estate 
needs. Life insurance cash values and 
proceeds are given preferential treat- 
ment in most jurisdictions. Ordinarily 
such contracts, naming beneficiaries 
other than the insured or his estate, 
are protected from the insured’s credi- 
tors provided the contracts have not 
been purchased in fraud of such 
creditors. 


Florida, along with Iowa, Louisiana, 
Maine, Mississippi, New Mexico, North 
Dakota, South Dakota and Tennessee, 
have statutes which protect the pro- 
ceeds of life insurance policies not only 
when left to dependent beneficiaries 
but when left to the insured or his 
estate either in toto or in limited 
amounts.! This means that in these 
states insurance payable to the estate 
may not be available to fund cash needs 
of the estate. Section 222.13 of Florida 
Statutes 1951, probably the most liberal 
of the latter type, is as follows: 


“222.13 LIFE INSURANCE 
POLICIES: DISPOSITION OF 
PROCEEDS.—Whenever any per- 
son shall die in this state leaving 
insurance on his life, the said in- 
surance shall inure exclusively to 
the benefit of the child or children 


1. Fra. Stat. $222.13 (1951); Iowa 
§511.37 (1946); La. Rev. Srat. tit. 22, 
8647 (1950) ; Marne Rev. Start. c. 156, 
§21 (1944); Miss. Cone §309 (1942) 
($5,000 limit); N.M. Stat. Ann. §21- 
505 (Supp. 1943); N.D. Rev. CopE 
§$26-1018 (1943); S.D. Comp. Laws 
§51.1805 (1939) ($5,000 limit) ; TENN. 
§8456 (Williams 1934). 
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and husband or wife of such per- 
son in equal portions, or to any 
person for whose use and benefit 
such insurance is declared in the 
policy; and the proceeds thereof 
shall in no case be liable to attach- 
ment, garnishment or any legal 
process in favor of any creditor 
of the person whose life is so in- 
sured, unless the insurance policy 
declares that the policy was ef- 
fected for the benefit of such 
creditor; provided, however, that 
whenever the insurance is for the 
benefit of the estate of the insured 
or is payable to the estate or to 
the insured, his executors, admin- 
istrators or assigns, the proceeds 
of the insurance may be bequeath- 
ed by the insured to any person 
whatsoever or for any uses in like 
manner as he may bequeath or 
devise any other property or ef- 
fects of which he may be possess- 
ed, and which shall be subject to 
disposition by last will and testa- 
ment.” 


Historically, the statute with some 
variation has been the law in Florida 
since 1872. The original act reads as 
follows :* 

“Whenever any person shall die 
in this State leaving insurance 


2. Fla. Acts 1872, c. 1,864, reproduced in 
McCLELLAN, DiceEst 534 and FLA. REv. 
Stat. $2347 (1892). 
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upon his or her life, the said in- 
surance shall inure exclusively to 
the benefit of his or her child or 
children, husband or wife, in equal 
pertions, or to any other person 
or persons for whose use and bene- 
fit said insurance is declared in 
the policy; and the proceeds there- 
of shall in no case be liable to at- 
tachment, garnishment, or any 
legal process by any creditor or 
creditors of the person whose life 
was so insured, unless said policy 
declares that said insurance was 
effected for the benefit of such 
creditor or creditors.” 


This act was amended in Florida 
Laws 1897, Chapter 4555, Section 1, 
by the following proviso: 

“Provided, That when the insur- 
ance is for the benefit of the estate 
of the insured, or payable to said 
estate, the proceeds of the insur- 
ance may be bequeathed and de- 
vised by the insured to any person 
or persons, or for any uses, in like 
manner as he may devise any other 
property or effects of which he 
may be possessed, other than his 
homestead.” 

Later, Chapter 5165, Section 1 of 
Florida Laws 1903 amended the pro- 
viso of 1897 to read: 

“Provided, however, that when- 

ever the insurance is for the bene- 

fit of the estate of the insured or 
is payable to the estate or to the 
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insured, his or her executors, ad- 
ministrators or assigns, the pro- 
ceeds of the insurance may be be- 
queathed by the insured to any 
person or persons whatsoever or 
for any uses in like manner as he 
or she may bequeath or devise any 
other property or effects of which 
he or she may be possessed and 
which shall be subject to disposi- 
tion by last will and testament.” 


Since that time the statute has re- 
mained virtually the same to the present 
day. 


Explanation of Statute 


Section 222.13 provides that insur- 
ance proceeds payable by reason of the 
death of any insured residing in Flor- 
ida shall be free of any debts of such 
decedent, if there survives a spouse, 
child or children, with the following 
exceptions: first, if the contract or 
policy has been validly assigned to a 
creditor or if a creditor has been named 
beneficiary in the amount of the debt, 
then the debt shall be paid from the 
proceeds; second, if the contract or 
policy is made payable to the insured 
or his estate, then the insured may by 
will bequeath the proceeds to any per- 
son or for whatever uses in a like 
manner as he may any other property 
subject to disposition under his will. 
In addition, if the persun named as 
beneficiary in the policy predeceases 
the insured and under the terms of 
the contract the proceeds automatically 
become payable to the insured or his 
estate, then if there is a surviving 
spouse, child or children, the proceeds 
shall inure directly to the benefit of 
such surviving spouse, child or children 
in equal shares. In short, regardless of 
the beneficiary named, all accident or 
life insurance policy proceeds payable 
by reason of the insured’s death are 
free of the debts and claims against 
him unless these proceeds are actually 
assigned to a creditor or bequeathed to 
a creditor or to all creditors specifical- 
ly in the will, if the insured is survived 
by either his spouse or a child or both. 


a 
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When Insured Dies Intestate 


If the insured dies intestate, leaving 
a spouse, child or children surviving, 
and if any of his insurance policies 
have designated himself or his estate 
as beneficiary, the proceeds of such 
policies will be payable directly by the 
insurer to the surviving spouse, child 
or children in equal portions. The in- 
surance proceeds, under these circum- 
stances, are not part of the decedent’s 
general assets in the possession of his 
personal representative for the pur- 
poses of paying debts and claims or 
of distribution.* Since the proceeds in 
this instance do not come into the hands 
of the administrator, no administration 
fees are chargeable to them.* Appar- 
ently, the statutory beneficiaries may 
submit proof of death and claims di- 
rectly.© In addition, if the insurance 
policy is assigned to a creditor and 
the proceeds exceed the debt, then the 
excess proceeds will inure in the same 
way as though the policy had not been 
assigned.® 


Should there be no spouse, child or 
children surviving, and the insured has 
designated himself or his estate as 
beneficiary in the insurance policy, the 
proceeds become part of the general 
assets of the estate and will pass into 
the possession of the personal repre- 
sentative subject to debts and claims 
of the intestate insured.” 

When Insured Dies Testate 

A valid assignment of an insurance 
policy on the life of a decedent insured 
will assure the creditor assignee either 
the full payment of the debt or the 
proceeds of the policy, whichever is 
the lesser. Such assignment is good 
against the surviving spouse, child or 
children’s claim under the statute or 
against a specific provision in the will 


. Bradford v. Watson, 65 Fla. 461, 62 
So. 484 (1913). 
Ibid. 
New York Life Ins. Co. v. Valz, 141 
F.2d 1014 (1944). 
Bradford v. Watson, 65 Fla. 461, 62 
So. 484 (1913). 
Gilchrist v. Jeffcoat, 64 Fla. 79, 59 
So. 243 (1912). 


3 2 


passing the policy when the policy is 
made payable to the insured or his 
estate.8 This exception to the protec- 
tion given insurance proceeds against 
the insured’s debts is specifically stated 
in the statute. 

The statute allows the insured to be- 
queath insurance proceeds in the same 
manner as he would any other personal 
property if these proceeds are payable 
to him or his estate. If the decedent 
insured has not taken advantage of this 
statutory proviso in his will, the pro- 
ceeds will inure directly to the sur- 
viving spouse, child or children under 
the statute. If no spouse or child sur- 
vives the decedent insured, however, 
then the insurance proceeds payable to 
him or his estate pass into the hands 
of the executor as general assets and, 
like any other personal property of 
his, are distributed according to the 
terms of the will.® 


A provision in a will directing the 
executor to pay all just debts and 
claims of the insured decedent, even 
when the insurance proceeds are left 
payable to the insured or his estate, 
is not such a bequest as will satisfy 
the statute and take these proceeds out 
of the statutory protection against his 
debts and claims.!° 


A specific legacy of an insurance 
policy, the proceeds of which are left 
payable to the insured or his estate, 
if a spouse or child survives, passes 
such proceeds to the legatee directly 
as though he had been named bene- 
ficiary in the policy and will be good 
as against the claims of the surviving 
spouse or child under the statute, and 
the claims of creditors will not attach 
thereto.'' If the widow files her claim 
of dower within the time limit allow- 
ed, however, then the bequeathed in- 
surance proceeds will be subject to her 


8. Bancroft v. West, 128 Fla. 193, 174 
So. 327 (1937). 

9. Penn Mutual Life Ins. Co. v. Roberts, 
120 Fla. 392, 162 So. 881 (1935). 

10. Milam v. Davis, 97 Fla. 916, 123 So. 
668 (1929). 

11. Maclean v. Fisher, 60 Fla. 331, 53 So. 
614 (1910). 
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dower right because the proceeds pass 
under the will and, so passing, become 
subject to her dower.!2 Even though 
such proceeds are subject to the widow’s 
dower, they will be exempt under the 
statute from creditor’s claims.'* The 
courts have interpreted the statute to 
mean that proceeds of such insurance 
pass directly to the surviving spouse 
or child or to the legatee to whom the 
insurance policy is bequeathed in the 
will; and that, inasmuch as the personal 
representative does not receive such 
funds, administration costs will not be 
levied thereon.'* 

Some conflict seems to have arisen 
as to whether the bequest of the gen- 
eral residual estate will pass proceeds 
of insurance policies left payable to 
the insured or his estate if a spouse, 
child or children survive. Sloan v. 
Sloan'® held that they would pass un- 
der a general residuary legacy of “all 
my other personal property.” In this 
case the decedent left one-third of “all 
my other personal property” to his 
wife and the remaining two-thirds to 
other relatives. There were no surviv- 
ing children. Yet in Lowe v. Lowe,'® a 


12. Milam v. Davis, 97 Fla. 916, 123 So. 
668 (1929). 

13. Ibid. 

14. New York Life Ins. Co. v. Valz, 141 
F.2d 1014 (1944); Milam v. Davis, 97 
Fla. 916, 123 So. 668 (1929); Brad- 
ford v. Watson, 65 Fla. 461, 62 So. 
484 (1913); Maclean v. Fisher, 60 
Fla. 331, 53 So. 614 (1910). 

15. 73 Fla. 345, 74 So. 407 (1917). 

16. 142 Fla. 266, 194 So. 615 (1940). 


general residuary clause in the will 
reading “All residue and remainder of 
my property both real and personal” 
did not operate to pass the insurance 
proceeds under the will; instead they 
inured by statute to the surviving chil- 
dren. The Court carefully pointed out, 
however, that this case did not over- 
rule Sloan v. Sloan, because the circum- 
stances were different. In the Love 
case three of six children were residual 
legatees. Three children were not men- 
tioned in the residuary clause. In Es- 
tate of Seaton,'? the Court held that 
as Lowe v. Lowe did not overrule Sloai 
v. Sloan, the latter case controlled. A 
residuary clause in the will “All the 
rest and residue of my property of 
every kind” passed insurance proceeds 
to the residuary legatee. The Seatow 
case, in giving effect to a general res- 
iduary clause, reaches a result differ- 
ent from that in the analogous situation 
of the effect of a general direction to 
pay debts.!5 

Cases from states other than Florida 
having similar statutes indicate that a 
general residuary clause is usually not 
sufficient to pass the insurance pro- 
ceeds.'® The reasoning behind this re- 
sult elsewhere is based upon the pur- 


17. 154 Fla. 446, 18 So.2d (1944). 

18. Milam v. Davis, 97 Fla. 916, 123 So. 
668 (1929). 

19. In re Clemen’s Estate, 225 Iowa 369, 
282 N.W. 730 (1938); Hill v. Hanna, 
57 N.D. 412, 222 N.W. 459 (1928); 
Adams v. Garraway, 179 Tenn. 93, 
162 S.W.2d 1086 (1942). 
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pose of the statute to protect the sur- 
viving members of the deceased’s im- 
mediate family by directing passage 
of this particular type of property to 
them. The usual position taken is ex- 
pressed in the following statement :2° 


. classed by the legislature 
as this [insurance] fund is, it is 
not to be appropriated to the pay- 
ment of debts or of any pecuniary 
legacies couched in general terms 
merely, even to the widow or chil- 
dren, unless it is referred to as 
the fund from which payment is 
to be made, and it does not pass 
by any general residuary clause; 
in short, that the testators inten- 
tion to change the directions which 
the law gives to this very peculiar 
species of property is not to be in- 
ferred from general provisions in 
his will, the fulfillment of which 
might require the use of such 
money, but must be explicitly de- 
clared.” 


Currently, the trend in various busi- 
ness associations is toward the ex- 
pansion of the use of the buy-and-sell 
agreement contracting for the pur- 
chase of a decedent associate’s interest 
from his estate. These agreements are 
generally supported by insurance pur- 
chased on the lives of the business as- 
sociates. Many agreements provide for 
the life insurance policies to be made 
payable to the estate of the decedent 
associate. If the statute operates, as it 
seemingly would unless steps are taken 
satisfying its proviso, the proceeds of 
the policy will go to the surviving 
spouse, child or children and not to 
the personal representative. The agree- 
ment appears enforceable against the 
estate as a contractual claim against 
the decedent, and would remove assets 
from the estate without receipt by the 
estate of the cash proceeds in return. 
This result might well throw into in- 
solvency an estate in which the busi- 


20. Hathaway v. Sherman, 61 Maine 471, 
474 (1872), quoted with approval in 
Cooper v. Wright, 110 Tenn. 214, 220, 
75 S.W. 1049, 1051 (1903). 


ness interest constitutes the major por- 
tion of the assets, and indicates the de- 
sirability of buy-and-sell agreements 
under a trust arrangement, with the 
trustee directed to buy, and the execu- 
tor directed to sell, the business in- 
terest subject to the agreement. 


In conclusion, in the absence of a 
valid assignment to a creditor, if a 
Florida insured with a wife or child 
desires to have insurance proceeds 
available to his executor for the pay- 
ment of debts and claims, he should 
either specifically name the policy or 
policies, expressly direct in his will 
that his personal representative use 
the proceeds of such insurance for the 
payment of debts and claims, and make 
a specific disposal of any proceeds left 
over, or alternatively he should set up 
an inter-vivos life insurance trust with 
directions to the trustee to buy assets 
from his estate with the proceeds, and 
should provide in the trust for disposi- 
tion of the corpus. 
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THE FLORIDA BAR 
3 1952 ANNUAL CONVENTION 
a MIAMI BEACH 

June 5, 6, 7, 1952 


The 1952 annual convention of The Florida Bar will be held at Miami Beach 
on June fifth, sixth and seventh. Firm commitments for 500 rooms have been 
obtained from five hotels located in close proximity to each other, namely: 


The RONEY PLAZA HOTEL will be the convention headquarters. Regis- 
tration and meetings will be held there. Accommodations at the RONEY 
PLAZA are limited to 175 rooms. The convention rates are as follows: 


RONEY PLAZA— 


Double or simgle rooms ...... $8.00, $10.00, 
$12.00 per day 
‘ 1 bedroom and parlor $24.00 per day 
2 bedrooms and parlor ..... $36.00 per day 
: 2 bedrooms and parlor, (ocean front) ....... $44.00 per day 
TRAYMORE— 
Double or single rooms ..................s. $8.00, $10.00 per day 
and parlor... $20.00 per day 
SURFSIDE PLAZA— 
Double or single rooms ..............0..205 $8.00, $10.00, 
$12.00 per day 
No suites available 
VANDERBILT— 
Double or single rooms .................00: $8.00, $10.60, 
$12.00 per day 
SEA GULL— 
Double or single rooms .................00-5 $8.00, $10.00, 
$12.00 per day 
1 bedroom and parlor $24.00 per day 


All rooms are on the European plan (no meals). A number of fine restau- 
rants are located within walking distance of the convention hotels, and Miami 
Beach offers innumerable facilities for meals. However, meals may be ob- 
tained at the Roney Plaza Hotel for $8.50 per day per person, and at com- 
parable rates at the other hotels. 


Reservation for accommodations at the RONEY PLAZA will be handled 
by the Convention Committee upon a “first-come, first-served” basis. 


% 
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Arrangements may be made through the Convention Committee to secure 
accommodations at any other Miami Beach hotels of your choice at special 
convention rates. 


Social activities presently planned include the following: 


Thursday night—“Night-club” evening. 

Friday noon—Fashion show and luncheon. 

Friday afternoon—Scenic boat ride. 

Friday night—Annual banquet and floor show, (no speeches). 

Saturday morning—Scenic boat ride. 

Saturday afternoon—Golf tournament. 

Saturday afternoon—Cocktail party (Miami Beach Bar Assoc.) 

Saturday night—“Florida night” buffet dinner, water show and danc- 
ing under the stars at the Roney Plaza. 


PLEASE MAKE YOUR RESERVATIONS AS SOON AS POSSIBLE 
Please indicate the type of accommodations desired, time of expected ar- 
rival, your second preference as to hotel accommodations, and whether you 
will attend Thursday “Night-club” outing, the Friday night banquet, and the 
aa “Florida Night” buffet. ALL RESERVATIONS WILL BE CON- 
D. 


Please address all communications to: 


THE FLORIDA BAR CONVENTION COMMITTEE 
Post Office Box 1511—Miami Beach, Florida 


TRAYMORE 
HOTEL 


Air Conditioned Reoms Available. 
Swimming Pool and Cabana Club. 


Cocktail Lounge, Dining and Coffee Shop. 
Free Parking in front of hotel. 


The Traymore Hotel extends a hearty welcome to the 
members of the Florida Bar Association. 


Directly on Ocean at 24th St. 
MIAMI BEACH 
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THE NEW UNIFORM COMMERCIAL CODE 


FLORIDA LAW JOURNAL 


‘The Most Comprehensive Law Ever Drafted in 
Any English-Speaking Jurisdiction.” 


By HERBERT U. FEIBELMAN, of Miami 


The new uniform commercial code, 
the product of nearly seven years of 
work of the American Law Institute 
and the National Conference of Com- 
missioners on Uniform State Laws, 
is now complete. Begun as a joint 
project by these two great organiza- 
tions January 1, 1945, it was finally 
approved by these bodies September 
15, 1951, and by the House of Dele- 
gates of the American Bar Associa- 
tion in New York City September 20, 
1951, without dissenting vote. This 
masterful piece of proposed legisla- 
tion comprises 274 pages, and repre- 
sents the genius and labor not only 
of the two co-sponsors of the work 
but also a staff of gifted lawyers and 
laymen. 


The drafting and editorial work was 
in charge of an Editorial Board of 
which United States Circuit Judge 
Herbert F. Goodrich of Philadelphia 
was chairman. The remaining mem- 
bers were Professor Karl N. Llew- 
ellyn, of the Columbia University Law 
School, John C. Pryor of Burlington, 
Iowa, William A. Schnader of Phila- 
delphia, and Harrison Tweed of New 
York City. The Editor-in-Chief of the 
Code was Professor Llewellyn and the 
Associate Editor-in-Chief was Dr. Soia 
Mentschkoff of New York City, the 
wife of Professor Llewellyn. 

This stupendous project was made 
possible, financially, through a grant 
of $250,000 by the Maurice and Laura 
Falk Foundation of Pittsburgh Penn- 
sylvania, supplemented by a contri- 
bution of $100,000 from the Beau- 


mont Foundation of Cleveland, Ohio. 
and contributions from 98 business 
and financial concerns and law firms. 

William A. Schnader of Philadel- 
phia, former attorney general of Penn- 
sylvania, former chairman of the Na- 
tional Conference of Commissioners 
on Uniform State Laws, chairman of 
the Commercial Code Committee of the 
National Conference and first vice- 
president of the American Law In- 
stitute, has declared the new Commer- 
cial Code to be “the most comprehen- 
sive law that has ever been prepared 
in any English-speaking jurisdiction.” 
Considering that the National Confer- 
ence of Commissioners on Uniform 
State Laws has been functioning for 
sixty years, the extent and profundity 
of the new Commercial Code should 
warrant the careful study, if not 
the wholehearted support, of the Flor- 
ida Bar. 


Briefly summarized, the scope of 
each article is as follows: 

Article 1: General Provisions — 
Definitions and Principles of Inter- 
pretation. Uniformity throughout 
American jurisdictions is the objec- 
tive of this Code, and that objective 
cannot be obtained without substan- 
tial uniformity of constructions. This 
section recommends comments to the 
consideration of the courts to pro- 
mote uniformity, “to aid in viewing 
this Act as an integrated whole, and 
to safeguard against misconstruction 
by mistake of legislative intention.” 

Article 2: Sales. This article is a 
complete revision and modernization 
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of the Uniform Sales Act. The cover- 
age is stated to be far more extensive 
than the uniform act. 

Article 3: Commercial Paper. This 
article represents a complete revision 
and modernization of the Uniform Ne- 
gotiable Instruments Act. It does not 
apply to securities. 


Article 4: Bank Deposits and Col- 
lections. We quote at length from 
comment accompanying the proposed 
draft: 


“The article covers the relations 
between banker and customer to 
the extent necessary to set forth 
the rules made necessary by 
changes in the collection process. 
The widespread introduction of 
the deferred posting and delayed 
returns system (i.e., the system 
under which items received on 
Monday are not posted to the 
customer’s account until Tuesday, 
and return of “not-good” items is 
delayed until Tuesday afternoon) 
resulted in a need for correspond- 
ing changes in the rules of law 
relating to payment and_ the 
rules governing when a stop or- 
der “beats” a check presented for 
payment. 


“The large number of items pass- 
ing daily through the banks, rang- 
ing from 1,000,000 items a day 
in the Federal Reserve Bank 
transit departments, through an 
average of over 300,000 in our 
large metropolitan banks and 
down to between 1,000 to 3,000 in 
the banks with less than $5,000,- 
000 on deposit necessitates a more 
mechanical conception of the law 
of bank collections than has here- 
tofore existed. The primary re- 
sponsibility of a collecting bank 
should be to sort correctly and to 
forward within a reasonable time, 
with action taken on the banking 
day of receipt of the item made 
conclusively reasonable. This the- 
ory, together with the concept 
that delays necessitated by the 
operating convenience of the pay- 
or bank should not prejudice a 


holder’s right to final payment, 

form the basic core of this 

article.” 

Article 5: Letters of Credit. The 
controlling law on this subject has 
heretofore, “been left to case-law de- 
velopment and never reduced to or- 
ganized written form” until the Com- 
mercial Code was promulgated. The 
purpose of this article is to have the 
“governing law put into simple and 
available form.” 

Article 6: Bulk Transfers. This is, 
in effect, a uniform bulk sales law. 
This section is inapplicable to: 

(a) Transfers made for the sole 
purpose of giving security for 
the repayment of new value 
extended to the transferor, but 
a transfer to secure existing 
debts is included. 

(b) General assignments for the 
benefit of creditors. 

Foreclosure sales. 

(d) Sales by personal representa- 
tives, receivers or trustees in 
bankruptcy or other public of- 
ficers. 

(e) Sales in dissolution of a cor- 
poration, of which notice is 
given. 

(f) Sales to one having a known 
place of business obligated to 
pay the debts of another. 

(g) Sales to a new business pro- 
vided public notice is given and 
the debts are assumed, upon 
notice—if the purchaser is sol- 
vent after becoming bound. 

(h) Transfer of exempt property. 

Article 7: Warehouse Receipts, 
Bills of Lading, and other Documents 
of Title. This article is a consolida- 
tion and revision of the Uniform 
Warehouse Receipts Act and the Uni- 
form Bills of Lading Act and em- 
braces also provisions of the Uni- 
form Sales Act relating to negotia- 
tion of documents of title. 

Article 8: Investment Securities. 
This article deals with bearer or reg- 
istered bonds formerly covered by 
the Uniform Negotiable Instruments 
Act. It also covers certificates of stock, 
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formerly provided for by the Uniform 
Stock Transfer Act, and deals with 
additional types of investment paper 
other than paper falling within the 
scope of the Secured Transactions Ar- 
ticle of the Code. 


Article 9: Secured Transactions; 
Sales of Accounts, Contract Rights and 
Chattel Paper. This article sets out a 
comprehensive scheme for the regu- 
lation of security interests in per- 
sonal property. It supersedes not only 
the Uniform Trust Receipts Act and 
the Uniform Conditional Sales Act, 
but also existing state legislation 
dealing with chattel mortgages, fac- 
tor’s liens and assignments of ac- 
counts receivable. 

According to the 1951 report of the 
Section of Corporation, Banking and 
Business Law of the American Bar 
Association, approximately 10% of the 
sections of the Code is devoted pri- 
marily to titles, statements of scope, 
definitions, rules of construction and 
like mechanical rules designed to as- 
sist in the proper use of the Code; 
approximately 45% to restatements 
or revisions of prior uniform acts; ap- 
proximately 14% primarily to the in- 
tegration of prior statutes dealing 
with bank collections and chattel se- 
curity into comprehensive articles 
dealing with these subjects, and near- 
ly one-third to the initial codification 
of common law rules and commercial 
practices not previously codified, with 
“some stating of new law in the 
proeess.” 


As Florida has adopted the Uni- 
form Negotiable Instruments Act, it 
is of interest to note, for example, 
that approximately two-score sections 
under the article on Commercial Pa- 
per cover matters not included in the 
Negotiable Instruments Law, many of 
which, according to Mr. Schnader, 
“adopt the provisions of widespread 
existing legislation covering such 
matters as payment of “stale” checks, 
liability of a bank for wrongful dis- 
honor of a check, stopping payment 
on checks, and other subjects.” Mr. 
Schnader considers a great contribu- 
tion of the new Code is the “correc- 
tion of the great body of non-uniform 
law resulting from diverse court de- 
cisions interpreting the Negotiable In- 
struments Law.” The Code has made 
a choice between these differing in- 
terpretations. 

Space does not permit of a minute 
analysis of the provisions of this 
masterful codification of law to gov- 
ern the business transactions of our 
modern “butchers, bakers and candle- 
stick makers.” In view of the tre- 
mendous growth of industry and com- 
merce in Florida, the new Uniform 
Commercial Code merits the careful 
study of every lawyer handling com- 
mercial transactions, notably counsel 
for banks, finance companies, carriers, 
and substantial mercantile businesses, 
especially those engaged in interstate 
commerce. 

According to Judge Goodrich, writ- 
ing in a comprehensive article in 
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FORTUNE, (Vol. 40, p. 183, Decem- 
ber 1949), “The underlying principles 
of the new law are: First, it seeks to 
do away with legal artificialities gov- 
erning business transactions; found- 
ed on reason and business realities, 
it tries to state its rules in simple, 
understandable language. Second, it 
exacts from the parties to any trans- 
action an obligation of good faith in 
performance. This requires observa- 
tion of the reasonable commercial 
standards of any business or trade 
engaged in; the Code sees a commer- 
cial contract not as an ‘arm’s length’ 
adversary venture, but as a venture 
of material interest when successful, 
involving due regard for commercial 
decencies.” 


The Code recognizes on a _ broad 
and comprehensive scale the tremen- 
dous changes in commerce and indus- 
try since common law concepts were 
evolved. For example, Judge Good- 
rich, in his article in FORTUNE, 
thus epitomizes the fundamental 
philosophy of the new law in dealing 
with bills of lading: 

“Our commercial law grew up, for 
the most part, case by case in court 
by court. Many problems of modern 
business were not covered even bv 
the old uniform laws; for example, 
the Uniform Bills of Lading Act was 
drawn before the full-scale develop- 
ment of the freight-forwarding busi- 
ness. Many existing statutes contain 
elaborate but obsolete rules about 
‘presentment for acceptance or pay- 
ment,’ ‘bills in a_ set,’ and require- 
ments for notice of dishonor and pro- 
test, matters that had their origin in 
the days of sailing vessels and stage 
coaches, but nothing about bank col- 
lections, in which wholly new busi- 
ness practices have arisen since the 
Federal Reserve System was estab- 
lished. The new Code brings the law 
up to date.” (FORTUNE) 

While the Code has been prepared 
for introduction into the state legis- 
latures, there has been much discus- 
sion of the desirability of having it 
enacted by Congress to apply to in- 


terstate transactions. Mr. Schnader, 
writing in the A.B.A. Journal, says 
that such enactment could be accom- 
plished with very few modifications 
of the text although it is universally 
conceded that Article 9 — Secured 
Commercial Transactions—should 
be omitted from a federal act. He 
expresses the view that “should the 
Code be enacted by Congress, that 
step alone will result in greater uni- 
formity in commercial law in the 
United States than has ever hereto- 
fore been attained, for today a very 
large part of the nation’s business is 
interstate.” 


Those who desire to procure a copy 
of the final draft of the Code should 
send $2.00 to Hon. Paul A. Wolkin, 
Assistant to the Director of the Amer- 
ican Law Institute, 133 S. 36 Street, 
Philadelphia 4, Pennsylvania. In or- 
der to gain instructive comments with 
respect to major changes in existing 
uniform laws or statutes or the codi- 
fication of common law, lawyers in- 
terested in a careful study of the 
Code should obtain, also, a copy of the 
proposed Final Draft, submitted by 
the Council of the American Law In- 
stitute for discussion and approval at 
the Twenty-seventh Annual Meeting 
of the American Law Institute in 
Joint Session with the National Con- 
ference of Commissioners on Uniform 
State Laws, May 18, 19 and 20, 1950. 
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AMENDMENTS IN CIVIL PROCEDURE RULES 


IN THE SUPREME COURT OF 
FLORIDA 
JANUARY TERM, A. D. 1952 
EN BANC 
IN THE MATTER OF: 


PETITION OF FLORIDA BAR 


Order filed March 18, 1952 


ORDER 

This cause coming on to be heard on 
on petition of the Florida Bar to ap- 
prove and promulgate amendments to 
the Rules of Civil Procedure adopted 
January 1, 1950, for the conduct of 
Common Law and Equity Courts in the 
State of Florida, and it appearing that 
said amendments were prepared by the 
appropriate Committee of the Florida 
Bar after extensive research and study, 
And it appearing that said amendments 
were submitted to and approved by 
the Florida Bar at its Annual Meeting 
at Palm Beach, Florida in April 1951, 
And on Friday December 7, 1951, they 
were submitted and argued to this 
Court, due notice thereof having been 
given and no objection to their sub- 
stance or approval was offered. It fur- 
ther appears that as prepared and sub- 
mitted to this Court said amendments 
were in the form of Exhibit I, being 
amendments to the Common Law Rules, 
to which were attached comments of 
the Committee noting the changes and 
reasons therefor and Exhibit 2, being 
amendments to the Equity Rules, to 
which were attached comments of the 
Committee noting changes and _ rea- 
sons therefor. 

The said Petition having been duly 
considered, it is: 

ORDERED, ADJUDGED AND DE- 
CREED that the petition of the Florida 
Bar be and the same is hereby granted, 
that Exhibit I exemplifying amend- 
ments to the Common Law Rules and 
exhibit 2 exemplifying amendments to 
the Equity Rules, be and the same is 
hereby approved to become effective 


the 1st day of June, A. D. 1952 without 
reference to the Committee’s comments. 
DONE AND ORDERED at Tallahas- 
see, Florida this 13th of March, A. D. 
1952. 
SEBRING, C.J., TERRELL, CHAP- 
MAN, THOMAS, HOBSON, ROB- 
ERTS and MATHEWS, J.J., Concur. 


IN THE SUPREME COURT OF 
FLORIDA 
IN THE MATTER OF } 
) 
PETITION OF FLORIDA BAR } 
) 


) 


Original Jurisdiction 
PETITION 


Comes the FLORIDA BAR and states 
to the Court as follows: 

1. It has been duly organized by, 
and acts under the directions, rules and 
regulations of this Court, and one of 
its duties is to study the operation and 
effect of the Rules of Civil Procedures 
governing the Common Law _ and 
Equity Courts of the State of Florida, 
and to make suggestions to the Court 
of needful changes and amendments to 
said rules. 

2. In the performance of that duty, 
the appropriate committee of the Flor- 
ida Bar has diligently studied the ex- 
isting rules and their effect and op- 
eration, and made a progress report 
thereon, suggesting certain amend- 
ments that to it appeared the most ur- 
gently needed. This committee met with 
a committee of the Court composed of 
Mr. Chief Justice Sebring and Justices 
Terrell and Thomas and thoroughly dis- 
cussed and adopted the suggestion to 
be presented to the Annual Meeting of 
the Florida Bar. 

3. At the last Annual Meeting of 
the Florida Bar, held at Palm Beach, 
Florida, the report of said committee 
containing the suggested amendments 
was presented to the members duly as- 
sembled, which report and amendments 
were approved, and the undersigned 
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President of the Florida Bar was au- 
thorized and directed to present its pe- 
tition to the Court, praying that the 
suggested and proposed amendments 
to the Common Law and Equity Rules 
be adopted and promulgated by the 
Court, effective at an early date. 
4. Attached hereto are :— 


(a) Exhibit 1 which contains the 
proposed amendments to the Common 
Law Rules. Accompanying said pro- 
posed amendments are comments by the 
committee, noting the changes and 
usually stating the reasons therefor. 


(b) Exhibit 2 which contains the 
proposed amendments to the Equity 
Rules. Accompanying these also are 
comments by the committee noting the 
changes and usually stating the reasons 
therefor. 

WHEREFORE your petitioner, the 
FLORIDA BAR, prays that this peti- 
tion be considered by the Court, and 
such hearings be held as in the judg- 
ment of the Court is proper, and that 
after such proceedings, the Court adopt 
and promulgate the said amendments 
and changes as an integral part of the 
Common Law and Equity Rules, repeal- 
ing the existing rules and parts of 
rules of like numbers and paragraphs, 
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TALLAHASSEE, FLORIDA 
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nances. 


203 Center Building ® Phone 2-4510 


and make said changes effective on 
an early date. 
FLORIDA BAR 
By /s/ John M. Allison 
As President 
Petitioner 


EXHIBIT 1 


It is recommended that the “Florida 
Common Law Rules” be amended by 
substituting the following numbered 
proposed rules or subsections of rules 
for the present rules or subsection of 
like numbers. The figures in brackets 
refer to the comments, and are not a 
part of the proposed rule. 


RULE 6 

RULE 6: SERVICE OF PLEAD- 
INGS AND PAPERS. 

(a) Every pleading subsequent to 
the initial pleading unless the court 
otherwise orders, every order or judg- 
ment not entered in open court, every 
written motion unless it be one heard 
ex parte, and every written notice, de- 
mand and similar paper shall be served 
on each party affected thereby, but no 
service need be made on parties against 
whom a default has been entered ex- 
cept that pleadings asserting new or 
additional claims for relief against 
them shall be served in the manner 
provided for service of summons in 
Rule 5. 

Comment: 6 (b), (ce), (d), (e) and 
(f) are unchanged. The word “appear- 
ance” is deleted as unnecessary. 


RULE 13 

RULE 13: DEFENSES. 

(a) When Preseuted. A detendant 
shall serve his answer within twenty 
days after service of the summons and 
complaint upon him, or not later than 
the date fixed in a notice by publica- 
tion, which date shall be not less than 
twenty-eight nor more than sixty days 
after the first publication of the notice. 
[1] A party served with a pleading 
stating a cross-claim against him shall 
serve an answer thereto within twenty 
days after the service upon him. The 
plaintiff shall serve his reply to a 
counterclaim within twenty days after 
service of the counterclaim, or, if a 
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reply is ordered by the court, within 
twenty days after service of the order, 
unless the order otherwise directs. 
The service of a motion [2] under this 
rule (except a motion for judgment on 
the pleadings) [3] alters these periods 
of time as follows, unless a different 
time is fixed by order of the court: 
(1) if the court denies the motion or 
postpones its disposition until the trial 
on the merits, the responsive pleading 
shall be served within ten days after 
notice of the court’s action [4]; (2) if 
the ccurt grants a motion for a more 
definite statement the responsive plead- 
ing shall be served within ten days after 
the service of the more definite state- 
ment [5]. 

Comment: [1] This is a simple 
method to clear up the confusion 
resulting from the failure of the 
original framers of the rule to no- 
tice that the statute does not pro- 
vide any time for filing an answer 
but refers only to an appearance. 
A conflict exists between C.L. Rule 
5 (f: and Eq. Rule 5 (e) on the 
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one hand, requiring service to be 
in accordance with the statute, 
and C. L. Rule 13 (a) and Eq. 
Rule 33 (a) which, without limi- 
tation, provide that the answer 
shall be served on a day not later 
than that fixed in the notice, with 
the obscure language “if fixed in 
the notice.” If the amendment 
abolishing the ten day limitation 
upon motions is adopted, then the 
time for serving motions will be 
made certain in cases of publica- 
tion. At present, the only rule on 
this question is that motions shall 
be served or “made” within 10 
days from the service of a copy of 
the complaint. Where the address 
of the defendant is unknown, no 
complaint is served, and if it is 
known, the copy of the complaint is 
served by mailing by the clerk not 
later than 10 days after the notice 
to appear is issued, which may be 
as much as 3 weeks before the 
service is complete, thus requiring 
the defendant to object to invalid- 
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ity which may not as yet have 
happened, or waive the objection. 

[2] The interruption of time 
should not be limited to motions 
under (b), for a motion for more 
definite statement implies that the 
party can not respond to the plead- 
ing intelligently, and a motion to 
strike also is for the purpose usual- 
ly, of avoiding the necessity of 
making any reply to the objection- 
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before pleading if a further pleading 
is permitted. [7] No defense or ob- 
jection is waived by being joined with 
one or more other defenses or cobjec- 
tions in a responsive pleading or mo- 
tion. [8] If a pleading sets forth a 
claim for relief to which the adverse 
party is not required to serve a respon- 
sive pleading, he may assert at the 
trial any defense in law or fact to that 
claim for relief. 


able matter. 


[3] The matter in parentheses, 
not contained in the Federal or 
State rules, is inserted in the in- 
terest of accuracy, as a motion for 
judgment on the pleadings is not 
proper until the pleadings are 
closed. 

[4] The State rule requires the 
party to respond in 10 days if the 
court merely postpones a hearing, 
which may be for only a few days. 
This surely was not intended. The 
Federal rule that the answer must 
be served, only if a hearing on the 
motion is postponed until the hear- 
ing on the merits, has a sound ba- 
sis, and should be adopted. 

[5] By omitting the rule in (2) 
of the Federal rules, the court must 
always fix the time for filing the 
responsive pleading, when the mo- 
tion is granted. Unless there is 
some special reason for it, this 
should not be necessary, except 
when the motion is denied. 


(b) How Presented. Every defense, 
in law or fact, to a claim for relief in 
any pleading, whether a claim, counter- 
claim or cross-claim, shall be asserted 
in the responsive pleading thereto if 
one is required; except that the follow- 
ing defenses may at the option of the 
pleader be made by motion [6]: (1) 
lack of jurisdiction over the subject 
matter, (2) lack of jurisdiction over 
the person, (3) improper venue, (4) 
insufficiency of process, (5) insuffi- 
ciency of service of process, (6) fail- 
ure to state a claim upon which relief 
can be granted, (7) failure to join in- 
dispensable parties. A motion making 
any of these defenses shall be made 


Comment: |6] No reason can 
be assigned for calling all of the 
7 motions enumerated motions to 
dismiss. The motion to dismiss, as 
now known, is a motion to dis- 
miss the complaint, and never 
results immediately in dis- 
missal of the cause, and any 
amendments necessary to avoid the 
effect of the motion are amend- 
ments to the complaint. Motions 
numbered (2), (3), (4) and (5) 
are not based on the insufficiency 
of, or defects in, the complaint. 
Therefore the word ‘motion’ 
should be used, instead of ‘‘motion 
to dismiss.” 


|7| This abolishes the 10 day 
rule, which is not only unneces- 
sary, but likely deprives most de- 
fendants of any opportunity to 
present these defenses, particu- 
larly when the process indicates 
that 20 days are available for serv- 
ing defenses. The present rule is 
also conflicting, for it first says 
that every defense, in law or fact 
“shall” be asserted in a responsive 
pleading if one is required, but 
that the claims or defenses enum- 
erated may “at the option of the 
pleader” be made by motion, if 
made within 10 days, or may be 
included in the answer or other 
pleading when “filed”. However, 
it provides that three of these, as- 
serting very important rights, are 
waived if joined with any other de- 
fense, or if not served within 10 
days after service of the complaint. 
There seems to be no reason for a 
discrimination against these de- 
fenses, particularly as to defec- 


ei 
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tive constructive process and an 
objection by a defendant to being 
dragged from one end of the state 
to the other to answer to an ac- 
tion that should have been brought 
in his own county. It may be also, 
that a corporation is sued and 
process is served upon someone not 
even employed by it. If it does not 
find out about this highhanded 
procedure for ten days after the 
complaint is thus served on its 
purported agent, the defect is 
waived, according to this rule. Of 
course, such service might not be 
due process of law, but such prac- 
tices should not be encouraged. 


{8} It will be noted that often 
the defenses enumerated as proper 
to be raised by motion rest on facts 
not appearing in the pleadings. 
Often the parties are entitled to a 
trial by jury on these defenses. 
Although the present rule does not 
definitely say so, it is probable 
that if the movant serves any other 
pleading or motion to the merits 
when, or after, serving motions 
(2), (4) or (5), though not physi- 
cally “joined” with such motions, 
the special motions will be auto- 
matically overruled, and the objec- 
tions will be waived. If a jury trial 
is demanded on these issues thus 
tendered, before answering, the 
ultimate trial is delayed for a long 
time if the defense is found good. 
If it is found bad, is the judg- 
ment quod recuperit, as it was 
heretofore, if there were no pleas 
in bar filed with the plea in abate- 
ment. which can not be done under 
this rule, as adopted? The mere 
fact that these defenses have been 
called “dilatory pleas” should not 
disparage them, because often they 
protect valuable rights. The por- 
tion of the Federal rule relating to 
speaking motions and their dispo- 
sition under the summary judg- 
ment rule is deleted, as the spirit 
of the present rules throughout 
seems to be to avoid such proce- 
dure. This is another reason for 


changing the present rule requir- 

ing the objections described in (2), 

(4) and (5) to be presented by mo- 

tion, because the basis for the ob- 

jection is quite often de hors the 
record. 

(ec) Motion for Judgment on Plead- 
ings. After the pleadings are closed, 
but within such time as not to delay 
the trial, any party may move for 
judgment on the pleadings. 

Comment: No change. 

(d) Preliminary Hearings. The de- 
fenses (1) to (7) in subdivision (b) 
of this rule, whether made in a plead- 
ing or by motion, and the motion for 
judgment mentioned in subdivision (c) 
of this Rule shall be heard and deter- 
mined before trial on application of any 
party, unless the court orders that the 
hearing and determination thereof 
shall be deferred until the trial. 

Comment: No change. 

(e) Motion for More Definite State- 
ment. If a pleading to which a re- 
sponsive pleading is permitted [9] is 
so vague or ambiguous that a party 
can not reasonably be required to frame 
a responsive pleading, [10] he may 
move for a more definite statement 
before interposing his responsive plead- 
ing. [11] The motion shall point out 
the defects complained of and the de- 
tails desired. If the motion is granted 
and the order of the court is not obeyed 
within ten days after notice of the or- 
der or within such other time as the 
court may fix, the court may strike 
the pleading to which the motion was 
directed or make such order as it deems 
just. 


Comment: [9] Conforming to 
the Federal rule, the words “re- 
quired or” are omitted. As any 
pleading “required” is necessarily 
“permitted,” this terminology is 
merely confusing, or of no effect 
at all. 


[10] The present rule evidently 
uses the word “reply” in a collo- 
quial sense, and not in its legal 
significance, for otherwise it would 
be limited to the few cases where 
replies are permitted. In the in- 
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terest of certainty and conformity 

to the pattern of the rules, the 

words “responsive pleading” are 
recommended. 

[11] This amendment carries 
out the idea of making 20 days the 
limit for action by a party, rather 
than having the confusion that has 
resulted from trying to conform 
two different periods. 

(f) Motion to Strike. Upon motion 
made by a party before responding to 
a pleading or, if no responsive plead- 
ing is permitted by these rules, upon 
motion made by a party within twenty 
[12] days after the service of the 
pleading upon him or upon the court’s 
own initiative at any time, the court 
may order stricken from any pleading 
any insufficient defense or any re- 
dundant, immaterial, impertinent, or 
scandalous matter. 

Comment: [12] The _ change 
from ten to twenty days for serv- 
ing a motion to strike follows out 
the plan to eliminate 10 days mo- 
tions. It will be noted that the 
framers of the present rules did 
not require the motion to strike to 
be served within 10 days after serv- 
ice of the pleading to which it is 
addressed, if a responsive pleading 
is required, as was done in the 
case of all other motions. This stag- 
gered time table can not help but 
result in confusion. 


(g) Consolidation of defenses. A 
party who makes a motion under this 
rule may join with it the other motions 
herein provided for and then avail- 
able to him. [13] If a party makes a 
motion under this rule and does not 
include therein all defenses and ob- 
jections then available to him which 
this rule permits to be raised by mo- 
tion, he shall not thereafter make a 
motion based on any of the defenses 
or objections so omitted, except as 
provided in subdivision (h) of this 
rule. 

Comments: [13] The amend- 
ment follows the Federal rule, and 
omits present exceptions. The rea- 
son for this is that, if our sugges- 


tions are followed, the exceptions, 
if any, in paragraph 13 (b) are 
eliminated. We have, however, been 
unable to discover what was in- 
tended by this limitation. Rule 13 
(b) does not provide for the omis- 
sion of any defense and its inclu- 
sion in a subsequent motion. It 
would appear from the two rules 
that if a party serves a motion 
based upon defenses (2), (4) or 
(5), and loses, he can not then 
make any of the other enumerated 
motions; and he can not, of course, 
join them with the motion made. 
As amended, if the party seeks to 
raise any of the objections avail- 
able, except those enumerated in 
(h), he must join all of those then 
available, or he waives them. It 
seems better to allow all matters 
of objection appearing on the face 
of the record to be presented by 
motion and to be disposed of before 
serving a responsive pleading, un- 
less the court orders the hearing 
to be deferred until the trial on 
the merits; or that such a motion 
may be included in the answer, 
whether based upon the record or 
matters in pais, to be heard and 
decided at the trial, or under sub- 
division (d) of the rule. This rule 
has been held in the federal courts 
to permit an early trial on such is- 
sues as the statute of frauds or 
limitations, where the decision 
might avoid a long and complicated 
trial if all issues are tried at once. 


(h) Waiver of Defenses. A party 
shall be deemed to have waived all de- 
fenses and objections which he does 
not present either by motion as here- 
inbefore provided or, if he has made 
no motion, in his answer or reply, ex- 
cept (1) that the defense of failure to 
state a claim upon which relief can 
be granted, the defense of failure to 
join an indispensable party, and the 
objection of failure to state a legal 
defense to a claim may also be made 
by a later pleading, if one is permitted, 
or by motion for judgment on the 
pleadings or at the trial on the merits. 
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and except (2) that, whenever it ap- 
pears by suggestion of the parties or 
otherwise that the court lacks jurisdic- 
tion of the subject matter, the court 
shall dismiss the action. The objection 
or defense, if made at the trial, shall 
be disposed of as provided in Rule 15 
(b) in the light of any evidence that 
may have been received. 

Comment: No change. 

Sub Committee’s Comment: 
While our sources of information 
have not been complete and cover 
only a few circuits, we have found 
widespread dissatisfaction and con- 
fusion arising from these rules. 
They are, of course, the first ones 
to be tested, because the problems 
arising from the initial pleadings 
and motions are the first to be 
encountered since the rules apply 
only to cases commenced since 
January 1, 1950. 

There is a wide divergence of 
opinion as to constructive service. 
Must the notice specify a date to 
“appear” as required by the stat- 
ute, in view of the fact that ap- 
pearance days no longer’ exist 
apart from the date to serve mo- 
tions and pleadings? When must 
the “‘ten day” motions be served 
under constructive process? When 
must the answer be served in such 
cases? 

Doubtless these questions will be 
decided by the Supreme Court, but 
it would be better for them to be 
resolved by amendments to the 
rules, making them clear and un- 
ambiguous. 

We have accordingly suggested 
that the answer be served within 
the time fixed in the notice, not 
less than 28 days nor more than 
60 days after the first publication. 
Motions must, of course, be filed 
within the same time, if our sug- 
gestion of amendments abolishing 
the ten day rule be adopted. 

The 10 day motions, however, 
have caused the most dissatisfac- 
tion, and some wholly illogical ju- 
dicial opinions. There is a differ- 


ence between speeding litigation 
and precipitous haste, which may 
result in injustice. The rules should 
provide the means whereby either 
party may compel diligence by his 
adversary, and hope for it from 
the court, but so long as the lawyer 
is fortunate enough to have more 
than one case, it is submitted that 
ten days is an unreasonably short 
time for a litigant to collect his 
thoughts and papers, employ an 
attorney, and for the attorney to 
study the facts and law, so that he 
may intelligently prepare a motion, 
if one is indicated. 


Much worse is the situation 
when we consider that the de- 
fendant is served with a summons 
that informs him that he has 20 
days in which to serve his ‘“an- 
swer”, without informing him that 
he has only ten days in which to 
serve motions. This will probably 
lull him into a sense of security. 
so that, if it is inconvenient for 
him to see a lawyer immediately, 
he may delay until it is too late 
for his lawyer to adequately defend 
him. 


Foreign corporations are often 
sued in this State, and the process 
is mailed by the agent to the home 
office, which then transmits it to 
the local counsel. No matter how 
defective the process, or the man- 
ner of service, or whether the 
person served was authorized to 
be served, or whether the situation 
is such that the court could not 
legally and orderly acquire juris- 
diction of the party, it is all waived 
if the papers and facts do not reach 
the attorney in time for him to 
prepare and serve the motion. Per- 
haps the court could be induced to 
extend the time of such a motion 
if presented before the lapse of 
the day day period; but as three of 
the defenses are waived, unless 
made within that time, it would 
appear that the court could not 
extend the time, if the waiver has 
already occurred. 
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As an example of the interpre- 
tations that are applied to these 
innovations, it is noted that sev- 
eral circuit judges have held that 
where a defendant serves one or 
more of the motions allowed by 
the rule, and does not serve an 
answer, he must set the motion 
down and have it heard by the 
court before the expiration of the 
20 days, or a default will be en- 
tered. In view of the plain import 
of the rule (which should not save 
the ten day feature from being 
eliminated) such a ruling is diffi- 
cult to understand. 

Such rulings have been twice be- 
fore the Supreme Court. The first 
was Strong v. Clay, 47 So. 2d 822, 
which decided the matter correctly, 
but contained dicta that left it in 
considerable doubt. However, in 
the case of Atlantic Coast Line R. 
Co. v. Lake County Citrus Sales, 
Inc., decided November 14, 1950, 
the whole matter has been cleared 
up so that the worst enemy of the 
rules can not misunderstand. The 
court said: 

“In the case at bar the de- 

fendant filed a motion to dis- 

miss the complaint within the 
time fixed for filing motions. 

Had the plaintiff been de- 

sirous of speeding the cause, 

it could have secured a hear- 
ing date on the trial court’s 
calendar, given notice to the 
defendant of the date secured, 
and brought the motion on 
for a hearing and ruling. In- 
stead of following this course 
the plaintiff waited until 20 
days after the service of the 
complaint upon the defendant 
and then moved for the entry 
of a default judgment for fail- 
ure of the defendant to an- 
swer. The motion was granted 
without notice to the defend- 
ant and a default judgment 
was entered. Later a final 
judgment based upon the de- 
fault was also entered without 
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notice. It is our view that the 
entry of the default judgment 
and later the final judgment 
was not authorized by the 
rules of practice, and that the 
rendition of those judgments 
without notice to the defend- 
ant did not accord with due 
process of law.” 


Lest anyone should gain encour- 
agement that the rendition of such 
judgments was bad only because 
of a lack of notice thus empha- 
sized, a reading of the case shows 
that this emphasis is used solely 
because, due to the lack of notice, 
no appeal was taken within the 
time allowed for appeal, so that 
the judgments, however erroneous, 
must necessarily have been affirm- 
ed if there had been due process 
of law. The discussion of the rule 
elsewhere in the opinion clearly 
shows that notice of the motions 
for judgment would not have saved 
the judgments from reversal on a 
timely appeal. 


The clearing up of this point 
does not, however, rescue the ten 
day rule from a deserved repeal, 
for uncertainty (which did not in 
fact exist) is not the important 
and compelling reason for the 
repeal. 


The abolition of the ten day rule 
will clarify the whole matter, and 
will make the Federal decisions 
on the Federal rule applicable in 
the state practice. 


The foregoing are the principal 
changes that we suggest. On the 
whole, it will be found that the 
suggested rule is identical with the 
Federal rule, except with reference 
to constructive process, and the 
omission of the concluding part of 
Federal Rule 12 (b), relating to 
speaking motions. 


It is also recommended that the 
above proposed Rule 13 be substi- 
tuted in its entirety for Equity 
Rule 33. 


5 
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RULE 31 

RULE 31: DEMAND FOR JURY 
TRIAL—WAIVER. 

(a) Right Preserved. The right of 
trial by jury as declared by the Consti- 
tution or by statute shall be preserved 
to the parties inviolate. 

(b} Demand. <Any party may de- 
mand «a trial by jury of any issue 
triable of right by a jury, by serving 
upon the other party a demand there- 
for in writing at any time after com- 
mencement of the action and not later 
than 10 days after the service of the 
last pleading directed to such issue. 
Such demand may be indorsed upon a 
pleading of the party. 

(c) Specification of Issues. In his 
demand a party may specify the issues 
which he wishes so tried; otherwise he 
shall be deemed to have demanded trial 
by jury for all the issues so triable. If 
he has demanded trial by jury for only 
some of the issues, any other party 
within 10 days after service of the de- 
mand or such lesser time as the court 
may order, may serve a demand for 
trial by jury or any other or all of the 
issues of fact in the action triable by 
jury. 

(d)} Waiver. The failure of a party 
to serve a demand as required by this 
rule and to file it as required by Rule 
6 (d) constitutes a waiver by him of 
trial by jury. If waived, a jury trial 
may not be granted without the consent 
of the parties. A demand for trial by 
jury made as herein provided may not 
be withdrawn without the consent of 
the parties. 


Comment: The present rule re- 
quires the parties to ask for a jury 
trial in his first pleading. Some- 
times they do not, at the time, have 
sufficient information in order to 
decide whether to demand or waive 
a jury trial. Thus, a plaintiff may 
see no reason for such a demand 
when he serves his complaint, but 
the defendant may serve a counter- 
claim of such character that the 
plaintiff may feel there should be 
a jury. The same is true as to 
counterclaims and replies. Some 
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judges have permitted an amend- 
ment to the pleading in order to 
demand a jury, but there may be 
some doubt whether, after having 
waived a jury trial, the party may 
so amend to restore what has been 
waived. 

The words “If waived, a jury 
trial may not be granted without 
consent of the parties,” are not in- 
cluded in the existing Federal 
Rule and their inclusion here is 
suggested in order to preclude un- 
certainty as to the right to demand 
a jury trial by amendment or mo- 
tion after it has been waived. 


RULE 40 
RULE 40: MOTION 
RECTED VERDICT. 
(b) Reservation of Decision on Mo- 
tion. Whenever a motion for a di- 
rected verdict made at the close of all 
the evidence is denied or for any reason 
is not granted, the court is deemed to 
have submited the action to the jury 
subject to a later determination of the 
legal questions raised by the motion. 
Within 10 days after the reception of 
a verdict, a party who has moved for 
a directed verdict may move to have 
the verdict and any judgment entered 
thereon set aside and to have judgment 
entered in accordance with his motion 
for a directed verdict; or if a verdict 
was not returned such party, within 
10 days after the jury has been dis- 
charged, may move for judgment in ac- 
cordance with his motion for a directed 
verdict. 


FOR A DI- 


RULE 41 
RULE 41: MOTION FOR A NEW 
TRIAL. 
(a) Grounds. A new trial may be 


granted to all or any of the parties on 
all or a part of the issues in an action 
in which there has been a trial by jury, 
for any of the reasons for which new 
trials have heretofore been granted in 
such cases. A new trial may be granted 
in an action tried without a jury on 
grounds that heretofore were grounds 
for a rehearing in a suit in equity; 
and in such cases the court may open 
the judgment, if one has been entered, 
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take additional testimony, and direct 
the entry of a new judgment. 

(b) Time for Motion. A motion 
for new trial shall be served not later 
than 10 days after the rendition of 
verdict. 

(c) On Initiative of Court. Not 
later than 10 days after the rendition 
of verdict, the court of its own initia- 
tive may order a new trial for any 
reason for which it might have granted 
a new trial on motion of a party, and 
in order shall specify the grounds 
therefor. 

(d) Motion to Amend Judgment. 
Within 10 days after The rendition of 
a verdict, either party may move the 
court to alter or amend the judgment 
to conform to the evidence and the 
law, where the same can be lawfully 
done without a new trial, or such mo- 
tion may be served with a motion for 
new trial, in the alternative. The court 
may, within such time, alter or amend 
a judgment for like reasons of its own 
initiative. 

(e) Necessity for Motion. Where 
an action has been tried by the court 
without a jury, the sufficiency of the 
evidence to support the judgment may 
be reviewed on appeal whether or not 
the party raising the question has made 
any objection thereto in the trial court, 
or made a motion for new trial or to 
alter or amend the judgment. 

(f) Matters of Record. The 
grounds for a motion for new trial 
shall not be limited to matters in pais, 
and all errors in the record proper may 
be incorporated in a motion for new 
trial. If proper grounds exist therefor, 
the court may order a new trial, or cor- 
rect the record, or alter or amend the 
judgment, as justice may require. 

Sub Committee’s Comment: Rule 

41, as adopted, is a variation from, 

and slight improvement on, Section 

54.24, F.S. 1949. No reason, it ap- 

pears to us, can be assigned for 

retaining any part of this techni- 

cal remnant of earlier years. If a 

demonstration of its tricky poten- 

tialities is needed, it is only neces- 

sary to read Howland v. Cates, 43 


So. 2d 851. It sacrifices substance 
for form. 

The Rule says that “motions for 
new trials shall be made by filing 
the same, in writing, to the trial 
judge.” This is peculiar language. 
The statute says “in” the court, 
which means filing with the clerk. 
The alternative is to enter it “on 
the motion docket.’”’ While the stat- 
ute requires the clerk to keep a 
motion docket, the writer has never 
seen one. They may be in use in 
some circuits. The motion ought 
to be served and filed, as any other 
motion. 

The Rule retains the 4 day limit, 
with the extension of time up to 
15 days, as before. As it is unusua! 
for an attorney to file in 4 days, 
this multiplies the work of the 
court and counsel. It seems better 
to fix one date, giving ample time 
to prepare and serve the motion. 

The Rule requires the unneces- 
sary task of looking up the judge 
and getting him to endorse on it 
that it was presented. In each of 
these requirements the “trial 
judge” is specified. No alternative 
is suggested, if the trial judge be 
dead, resigned, or simply can not 
be found. 

It is, however, noted that it is 
no longer necessary for the movant 
to serve the motion, together with 
a three days’ notice of the presen- 
tation and hearing on the motion, 
before presenting it. As the presen- 
tation had to be within the 15 day 
period, under the statute, there 
was actually not more than 12 days 
available for preparation of the 
motion. However, under the rule 
heretofore adopted, no notice of 
the presentation is required, and 
either party may call it up for 
hearing on 3 days’ notice. 

The Federal rules do not pro- 
vide an entirely satisfactory solu- 
tion of the question of new trials. 
so long as we do not follow all of 
the Federal rules substantially as 
they have been adopted. We have 


2 
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accordingly used them merely as 
a guide in drafting the proposed 
amendment. 


EXHIBIT 2 


It is recommended that the “Florida 
Equity Rules” be amended by substi- 
tuting the following numbered pro- 
posed rules or subsections of rules for 
the present rules or subsections of like 
number. The figures in brackets refer 
to the comments, and are not a part of 
the proposed rule. 


RULE 3 
RULE 3: FORM OF PROCESS. 


Form of Summons in Chancery. The 
summons in chancery shall constitute 
the proper mesne process in all suits in 
equity, in the first instance, to require 
the defendant to appear and answer 
the bill; and, unless otherwise pro- 
vided by law or specifically ordered by 
the court, a writ of attachment and, if 
the defendant cannot be found, a writ 
of sequestration, or a writ of assis- 
tance, as the case may require, shall 
be the proper process to issue for the 
purpose of compelling obediance to any 
interlocutory or final order or decree 
of the court. The form of a summons 
in chancery shall be substantially as 
follows: 


SUMMONS IN CHANCERY 


Original 
IN CIRCUIT COURT 
Judicial 
Cireuit of Florida, 
County, 


Florida 
CHANCERY NO. 


Plaintiff 
-VS- 


Def endant 


THE STATE OF FLORIDA 
To the above named defendant 
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You are hereby summoned and re- 
quired to serve upon - 


whose address is 


aw _— , an answer to the bill of 
complaint which is hereby served upon 
you, within days after service 
of this summons upon you, exclusive of 
the day of service. If you fail to do so, 
decree pro confesso will be entered 
against you for the relief demanded in 
the bill of complaint. 


Date 
As Clerk of said Circuit Court 
By: 
Deputy Clerk 
Comment: The present form of 


process set out in the rules is an 
obsolete one, copied from the old 
Chancery Rules, and the proposed 
amendment is to make the form of 
process identical in both Law and 
Equity actions. 


RULE 5 
RULE 5: PROCESS. 


(i) The statutory compensatior al 
lowed for making service shall noi be 
increased by the simultaneous delivery 
or mailing of the copy of the initial 
pleading in conformity with the re- 
quirements of this rule. 

Comment: The proposed amend- 
ment is identical to subsection (j) 
of Common Law Rule 5, and its 
inclusion is recommended in the 
interest of conformity and to pre- 
vent uncertainty. 


RULE 6 


RULE 6: SERVICE OF PLEAD- 
INGS AND PAPERS. 


(a) Every pleading subsequent to 


the initial pleadings unless the court 
otherwise orders, every order or decree 
not entered in open court, every writ- 
ten motion unless it be one heard ex 
parte and every written notice, demand 
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and similar paper shall be served on 
each party affected thereby, but no 
service need be made on parties against 
whom a decree pro confesso has been 
entered except that pleadings asserted 
new or additional claims for relief 
against them shall be served in the 
manner provided for service of sum- 
mons in Rule 5. 

Comment: 6 (b), (ce), (d), (e) 
and (f) are unchanged. The word 
“appearance” is deleted un- 
necessary. 

RULE 33 
RULE 33: DEFENSES. 


(a) When Presented. A defendant 
shall serve his answer within twenty 
days after service of the summons and 
bill of complaint upon him, or not 
later than the date fixed in a notice by 
publication, which date shall be not 
less than twenty-eight nor more than 
sixty days after the first publication 
of the notice. [1| A party served with 
a pleading stating a cross-claim against 
him shall serve an answer thereto 
within twenty days after the service 
upon him. The plaintiff shall serve his 
reply to a counterclaim within twenty 
days after service of the counterclaim, 
or, if a reply is ordered by the court, 
within twenty days after service of the 
order, unless the order otherwise di- 
rects. The service of a motion [2] un- 
der this rule (except a motion for de- 
cree on the pleadings) [3] alters these 
periods of time as follows, unless a 
different time is fixed by order of the 
court: (1) if the court denies the 
motion or postpones its disposition un- 
til the trial on the merits, the respon- 
sive pleading shall be served within ten 
days after notice of the court’s action 
[4]; (2) if the court grants a motion 
for a more definite statement the re- 
sponsive pleading shall be served within 
ten days after the service of the more 
definite statement [5]. 

Comment: [1] This is a simple 
method to clear up the confusion 
resulting from the failure of the 
original framers of the rule to 
notice that the statute does not 
provide any time for filing an 


answer but refers only to an ap- 
pearance. A conflict exists between 
C.L. Rule 5 (f) and Eq. Rule 5 (e) 
on the one hand, requiring service 
to be in accordance with the stat- 
ute, and C.L. Rule 13 (a) and Eq. 
Rule 33 (a) which, without limi- 
tation, provides that the answer 
shall be served on a day not later 
than that fixed in the notice, with 
the obscure language “if fixed in 
the notice.” If the amendment 
abolishing the ten day limitation 
upon motions is adopted, then the 
time for serving motions will be 
made certain in cases of publica- 
tion. At present, the only rule on 
this question is that motions shall 
be served or “made” within 10 
days from the service of a copy of 
the complaint. Where the address 
of the defendant is unknown, no 
complaint is served, and if it is 
known, the copy of the complaint 
is served by mailing by the clerk 
not later than 10 days after the 
notice to appear is issued, which 
may be as much as 3 weeks before 
the service is completed, thus re- 
quiring the defendant to object to 
invalidity which may not as yet 
have happened, or waive the ob- 
jection. 

|2] The interruption of time 
should not be limited to motions 
under (b), for a motion for more 
definite statement implies that the 
party can not respond to the plead- 
ing intelligently, and a motion to 
strike also is for the purpose, usu- 
ally, of avoiding the necessity of 
making any reply to the objection- 
able matter. 


|3] The matter in parentheses, 
not contained in the Federal or 
State rules, is inserted in the in- 
terest of accuracy, as a motion for 
judgment on the pleadings is not 
proper until the pleadings are 
closed. 


[4] The State rule requires the 
party to respond in 10 days if the 
court merely postpones a hearing, 
which may be for only a few days. 
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This surely was not intended. The 
Federal rule that the answer must 
be served, only if a hearing on the 
motion is postponed until the hear- 
ing on the merits, has a sound 
basis, and should be adopted. 

[5] By omitting the rule in (2) 
of the Federal rules, the court must 
always fix the time for filing the 
responsive pleading, when the mo- 
tion is granted. Unless there is 
some special reason for it, this 
should not be necessary, except 
when the motion is denied. 


(b) How Presented. Every de- 
fense, in law or fact, to a claim for re- 
lief in any pleading, whether a claim, 
counterclaim, or cross-claim, shall be 
asserted in the responsive pleading 
thereto is one is required; except that 
the following defenses may at the 
option of the pleader be made by mo- 
tion [6]: (1) lack of jurisdiction over 
the subject matter, (2) lack of juris- 
diction over the person, (3) improper 
venue, (4) insufficiency of process, 
(5) insufficiency of service of process, 
(6) failure to state a claim upon which 
relief can be granted, (7) failure to 
join indispensable parties. A motion 
making any of these defenses shall be 
made before pleading if a further 
pleading is permitted. [7] No defense 
or objection is waived by being joined 
with one or more other defenses or ob- 
jections in a responsive pleading or 
motion. [8| If a pleading sets forth a 
claim for relief to which the adverse 
party is not required to serve a re- 
sponsive pleading, he may assert at the 
trial any defense in law or fact to that 
claim for relief. 

Comment: [6] No reason can 
be assigned for calling all of the 
7 motions enumerated motions to 
dismiss. The motion to dismiss, as 
now known, is a motion to dismiss 
the eomplaint, and never results 
immediately in a dismissal of the 
cause, and any amendments neces- 
sary to avoid the effect of the mo- 
tion are amendments to the com- 
plaint. Motions numbered (2), (3), 
(4) and (5) are not based on the 


insufficiency of, or defects in the 
complaint. Therefore the word 
“motion” should be used, instead 
of “motion to dismiss.” 


|7]| This abolishes the 10 day 
rule, which is not only unneces- 
sary, but likely deprives most de- 
fendants of any opportunity to 
present these defenses, particu- 
larly when the process indicates 
that 20 days are available for serv- 
ing defenses. The present rule is 
also conflicting, for it first says 
that every defense, in law or fact 
“shall” be asserted in a responsive 
pleading if one is required, but 
that the claims or defenses enum- 
erated may “at the option of the 
pleader” be made by motion, if 
made within 10 days, or may be 
included in the answer or other 
pleading when “filed.’”’ However, it 
provides that three of these, as- 
serting very important rights, are 
waived if joined with any other 
defense, or if not served within 
10 days after service of the com- 
plaint. There seems to be no reason 
for a discrimination against these 
defenses, particularly as to defec- 
tive constructive process and an 
objection by a defendant to being 
dragged from one end of the state 
to the other to answer to an action 
that should have been brought in 
his own county. It may be also, 
that a corporation is sued and 
process is served upon someone not 
even employed by it. If it does not 
find out about this high-hand pro- 
cedure for ten days after the com- 
plaint is thus served on its pur- 
ported agent, the defect is waived, 
according to this rule. Of course, 
such service might not be due 
process of law, but such practices 
should not be encouraged. 


[8] It will be noted that often 
the defenses enumerated as proper 
to be raised by motion rest on facts 
not appearing in the pleadings. 
Often the parties are entitled to 
a trial by jury on these defenses. 
Although the present rule does not 
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definitely say so, it is probable 
that if the movant serves any other 
pleading or motion to the merits 
when, or after, serving motions 
(2), (4) or (5), though not physi- 
cally “joined” with such motions, 
the special motions will be auto- 
matically overruled, and the ob- 
jections will be waived. If a jury 
trial is demanded on these issues 
thus tendered, before answering, 
the ultimate trial is delayed for a 
long time if the defense is found 
good. Tf it is found bad, is the 
judgment quod recuperit, as it was 
heretofore, if there were no pleas 
in bar filed with the plea in abate- 
ment, which can not be done under 
this rule, as adopted? The mere 
fact that these defenses have been 
called “dilatory pleas” should not 
disparage them, because often they 
protect valuable rights. The por- 
tion of the Federal rule relating to 
speaking motions and their dispo- 
sition under the summary judg- 
ment rule is deleted, as the spirit 
of the present rules throughout 
seems to be to avoid such proced- 
ure. This is another reason for 
changing the present rule requir- 
ing the objections described in (2), 
(4) and (5) to be presented by 
motion, because the basis for the 
objection is quite often de hors the 
record. 


(c) Motion for Decree on Pleadings. 
After the pleadings are closed, but 
within such time as not to delay the 
trial, any party may move for decree 
on the pleadings. 

Comment: No change. 

(d) Preliminary Hearings. The 
defenses (1) to (7) in subdivision (b) 
of this rule, whether made in a plead- 
ing or by motion, and the motion for 
decree mentioned in subdivision (c) of 
this Rule shall be heard and determined 
before trial on application of any party, 
unless the court orders that the hearing 
and determination thereof shall be de- 
ferred until the trial. 

Comment: No change. 


(e) Motion for More Definite 


Statement. If a pleading to which a 
responsive pleading is permitted [9] is 
so vague or ambiguous that a party 
can not reasonably be required to frame 
a responsive pleading [10] he may 
move for a more definite statement 
before interposing his responsive plead- 
ing. [11] The motion shall point out 
the defects complained of and the de- 
tails desired. If the motion is granted 
and the order of the court is not obeyed 
within ten days after notice of the 
order or within such other time as the 
court may fix, the court may strike the 
pleading to which the motion was di- 
rected or make such order as it deems 
just. 


Comment: {9] Conforming to 
the Federal rule, the words “re- 
quired or” are omitted. As any 
pleading “required” is necessarily 
“nyermitted,” this terminology is 
merely confusing, or of no effect 
at all. 


[10] The present rule evidently 
uses the word “reply” in a col- 
loquial sense, and not in its legal 
significance, for otherwise it would 
be limited to the few cases where 
replies are permitted. In the in- 
terest of certainty and conformity 
to the pattern of the rules, the 
words “responsive pleading” are 
recommended. 


[11] This amendment carries 
out the idea of making 20 days the 
limit for action by a party, rather 
than having the confusion that has 
resulted from trying to conform 
two different periods. 

(f) Motion to Strike. Upon mo- 
tion made by a party before respond- 
ing to a pleading or, if no responsive 
pleading is permitted by these rules, 
upon motion made by a party within 
twenty [12] days after the service of 
the pleading upon him or upon the 
court’s own initiative at any time, the 
court may order stricken from any 
pleading any insufficient defense or 
any redundant, immaterial, imperti- 
nent, or scandalous matter. 

Comment: [12] The change 
from ten to twenty days for serv- 
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is 


ing a motion to strike follows out 
the plan to eliminate 10 day mo- 
tions. It will be noted that the 
framers of the present rules did 
not require the motion to strike 
to be served within 10 days after 
service of the pleading to which it 
is addressed, if a responsive plead- 
ing is required, as was done in the 
case of all other motions. This 
staggered time table can not help 
but result in confusion. 


(g) Consolidation of Defenses. A 
party who makes a motion under this 
rule may join with it the other motions 
herein provided for and then available 
to him. /18] If a party makes a motion 
under this rule and does not include 
therein all defenses and _ objections 
then available to him which this rule 
permits to be raised by motion, he 
shal! not thereafter make a motion 
based on any of the defenses or ob- 
jections so omitted, except as provided 
in subdivision (h) of this rule. 


Comment: The amend- 
ment follows the Federal rule, and 
omits present exceptions. The rea- 
son for this is that, if our sugges- 
tions are followed, the exceptions, 
if any. in paragraph 13 (b) are 
eliminated. We have, however, 
been unable to discover what was 
intended by this limitation. Rule 
13. (b! does not provide for the 
omission of any defense and its 
inclusion in a subsequent motion. 
It would appear from the two rules 
that if a party serves a motion 
baseé upon defenses (2), (4) or 
(5), and loses, he can not then 
make any of the other enumerated 
motions; and he can not, of course, 
join them with the motion made. 
As amended, if the party seeks to 
raise any of the objections avail- 
able, except those enumerated in 
(h), he must join all of those then 
available, or he waives them. It 
seems better to allow all matters 
of objection appearing on the face 
ot the record to be presented by 
motion and to be disposed of be- 
fore serving a responsive pleading, 


unless the court orders the hearing 
to be deferred until the trial on 
the merits; or that such a motion 
may be included in the answer, 
whether based upon the record or 
matters in pais, to be heard and 
decided at the trial, or under sub- 
division (d) of the rule. This rule 
has been held in the federal courts 
to permit an early trial on such 
issues as the statute of frauds or 
limitations, where the decision 
might avoid a long and complicated 
trial if all issues are tried at once. 
(h) Waiver of Defenses. A party 
shall be deemed to have waived all de- 
fenses and objections which he does 
not present either by motion as here- 
inbefore provided or, if he has made no 
motion, in his answer or reply, except 
(1) that the defense of failure to state 
a claim upon which relief can be grant- 
ed, the defense of failure to join an 
indispensable party, and the objection 
of failure to state a legal defense to a 
claim may also be made by a later 
pleading, if one is permitted, or by 
motion for judgment on the pleadings 
or at the trial on the merits, and ex- 
cept (2) that, whenever it appears by 
suggestion of the parties or otherwise 
that the court lacks jurisdiction of the 
subject matter, the court shall dismiss 
the action. The objection or defense, 
if made at the trial, shall be disposed 
of as provided in Rules 26 and 27 in 
the light of any evidence that may 
have been received. 

Comment: No change. 

Sub Committee’s Comment: 
While our sources of information 
have not been complete and cover 
only a few circuits, we have found 
widespread dissatisfaction and 
confusion arising from these rules. 
They are, of course, the first ones 
to be tested, because the problems 
arising from the initial pleadings 
and motions are the first to be en- 
countered since the rules apply 
only to cases commenced since Jan- 
uary 1, 1950. 


There is a wide divergence of 
opinion as to constructive service. 
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Must the notice specify a date to 
“appear” as required by the stat- 
ute, in view of the fact that ap- 
pearance days no longer exist apart 
from the date to serve motions and 
pleadings? When must the “ten 
day” motions be served under con- 
structive process? When must the 
answer be served in such cases? 

Doubtless these questions will be 
decided by the Supreme Court, but 
it would be better for them to be 
resolved by amendments to the 
rules, making them clear and un- 
ambiguous. 


We have accordingly suggested 
that the answer be served within 
the time fixed in the notice, not 
less than 28 days nor more than 
60 days after the first publication. 
Motions must, of course, be filed 
within the same time, if our sug- 
gestion of amendments abolishing 
the ten day rule be adopted. 

The 10 day motions, however, 
have caused the most dissatisfac- 
tion, and some wholly illogical ju- 


dicial opinions. There is a differ-— 


ence between speeding litigation 
and precipitous haste, which may 
result in injustice. The rules should 
provide the means whereby either 
party may compel diligence by his 
adversary, and hope for it from the 
court, but so long as the lawyer is 
fortunate enough to have more 
than one case, it is submitted that 
ten days is an unreasonably short 
time for a litigant to collect his 
thoughts and papers, employ an at- 
torney, and for the attorney to 
study the facts and law, so that he 
may intelligently prepare a mo- 
tion, if one is indicated. 


Much worse is the situation 
when we consider that the de- 
fendant is served with a summons 
that informs him that he has 20 
days in which to serve his “an- 
swer”, without informing him that 
he has only ten days in which to 
serve motions. This will probably 
lull him into a sense of security, 
30 that, if it is inconvenient for 
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him to see a lawyer immediately, 
he may delay until it is too ijate 
for his lawyer to adequately de- 
fend him. 

Foreign corporations are often 
sued in this State, and the process 
is mailed by the agent to the home 
office, which then transmits it to 
the local counsel. No matter how 
defective the process, or the man- 
ner of service, or whether the per- 
son served was authorized to be 
served, or whether the situation is 
such that the court could not le- 
gally and orderly acquire jurisdic- 
tion of the party, it is all waived 
if the papers and facts do not reach 
the attorney in time for him to 
prepare and serve the motion. Per- 
haps the courts could be induced to 
extend the time of such a motion 
if presented before the lapse of the 
ten day period; but as three of the 
defenses are waived, unless made 
within that time, it would appear 
that the court could not extend the 
time, if the waiver has already 
occurred. 


As an example of the interpre- 
tations that are applied to these 
innovations, it is noted that sev- 
eral circuit judges have held that 
where a defendant serves one or 
more of the motions allowed by the 
rule, and does not serve an answer, 
he must set the motion down and 
have it heard by the court before 
the expiration of the 20 days, or a 
default will be entered. In view of 
the plain import of the rule (which 
should not save the ten day feature 
from being eliminated) such a rul- 
ing is difficult to understand. 


Such rulings have been twice be- 
fore the Supreme Court. The first 
was Strong v. Clay, 47 So. 2D 822, 
which decided the matter correctly, 
but contained dicta that left it in 
considerable doubt. However, in 
the case of Atlantic Coast Line R. 
Co. v. Lake County Citrus Sales, 
Inc., decided November 14, 1950, 
the whole matter has been cleared 
up so that the worst enemy of the 
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rules cannot misunderstand. The 
court said: 


“In the case at bar the de- 
fendant filed a motion to dis- 
miss the complaint within the 
time fixed for filing motions. 
Had the plaintiff been desir- 
ous of speeding the cause, it 
could have secured a hearing 
date on the trial court’s calen- 
dar, given notice to the de- 
fendant of the date secured, 
and brought the motion on for 
a hearing and ruling. Instead 
of following this course the 
plaintiff waited until 20 days 
after the service of the com- 
plaint upon the defendant and 
then moved for the entry of a 
default judgment for failure 
of the defendant to answer. 
The motion was granted with- 
out notice to the defendant 
and a default judgment was 
entered. Later a final judg- 
ment based upon the default 
was also entered without no- 
tice. It is our view that the 
entry of the default judgment 
and later the final judgment 
was not authorized by the 
rules of practice, and that the 
rendition of those judgments 
without notice to the defend- 
ant did not accord with due 
process of law.” 


Lest anyone should gain encour- 
agement that the rendition of such 
judgments was bad only because 
of a lack of notice thus empha- 
sized, a reading of the case shows 
that this emphasis is used solely 
because, due to the lack of notice, 
no appeal was taken within the 
time allowed for appeal, so that 
the judgments, however erroneous, 
must necessarily have been affirm- 
ed if there had been due process 
of law. The discussion of the rule 
elsewhere in the opinion clearly 
shows that notice of the motions 
for judgment would not have saved 
the judgments from reversal on a 
timely appeal. 


The clearing up of this point 
does not, however, rescue the ten 
day rule from a deserved repeal, 
for uncertainty (which did not in 
fact exist) is not the important 
and compelling reason for the 
repeal. 

The abolition of the ten day rule 
will clarify the whole matter, and 
will make the Federal decisions on 
the Federal rule applicable in the 
state practice. 

The foregoing are the principal 
changes that we suggest. On the 
whole, it will be found that the 
suggested rule is identical with the 
Federal rule, except with reference 
to constructive process, and the 
omission of the concluding part of 
Federal Rule 12 (b), relating to 
speaking motions. 

It is also recommended that the 
above proposed Rule be substituted 
in its entirety for Equity Rule 33. 


RULE 42 


RULE 42: DEFAULT: DECREE 
PRO CONFESSO. 


If the defendant shall fail to serve 
his answer or other defense to the bill 
of complaint, within the time pre- 
scribed by law, or within such other 
time as shall have been fixed by the 
court, then the plaintiff may at his 
election take an order to be entered by 
the clerk or the judge, as of course, 
that the bill be taken pro confesso; 
and thereupon the cause shall proceed 
ex parte, and the matter or the bill may 
be decreed by the court accordingly if 
the same can be done without an an- 
swer and is proper to be decreed. 

If the cross-defendant shall fail to 
serve his reply or other defense to an 
answer asserting a counterclaim and 
specially praying relief at the time 
prescribed by law, or within such other 
time as shall have been fixed by the 
court, a decree pro confesso may be 
taken and like proceedings had thereon 
as in case of failure of the defendant 
to answer or serve defensive pleadings 
to the bill of complaint. 


Comment: Under the present 
rules, the defendant is required to 
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serve his answer or other defense 
and it is the service, not the filing, 
which determines whether or not 
there is a default. Consequently 
the rule should be revised as rec- 
ommended by the Committee. 


RULE 43 
RULE 48: DECREE PRO CON- 
FESSO TO BE FOLLOWED BY 
FINAL DECREE: SETTING ASIDE 
DEFAULT. 


When the bill in any cause is taken 
pro confesso, the court may proceed to 
a decree, and such a decree rendered 
shall be absolute unless the court shall 
set aside the same or enlarge the time 
for serving the answer for cause shown 
upon motion and affidavit of the de- 
fendant, made and served within twenty 
days after the entry of the final decree; 
and no such motion shall be granted, 
except upon such conditions as to the 
court may seem equitable and just, and 
unless the defendant shall serve his 
answer within such time as the court 
shall direct, and submit to such other 
terms as the court shall direct for the 
purpose of speeding the cause. 

Comment: Under the present 
Rules, the defendant is required 
to serve his answer or other de- 
fense and it is the service, not the 
filing which determines whether 
or not there is a default. Conse- 
quently the rule should be revised 
as recommended by the Committee. 
RULE 45 
RULE: 45: TRIALS AND 
EVIDENCE. 

(a) Evidence shall be taken by de- 
position before or after issue, as pro- 
vided by law or rules of court for 
actions at law or suits in chancery, or 
before an examiner or master to be 
appointed by the court, or orally be- 
fore the court. Examiners or masters 
when appointed shall take the testi- 
mony orally, and unless otherwise di- 
rected by the court, shall cause the 
same to be reduced to writing and filed 
in the cause. When testimony is taken 
before the court, the testimony shall, 
upon motion of either party, or upon 


order of the court, be taken down in 
writing and filed in the cause. In inter- 
locutory matters the court may accept 
affidavits. 

(b) A party may interrogate any 
unwilling or hostile witness by leading 
questions. A party may call in adverse 
party or an officer, director, or man- 
aging agent of a public or private 
corporation or of a partnership or as- 
sociation which is an adverse party, 
and interrogate him by leading ques- 
tions and contradict and impeach him 
in all respects as if he had been called 
by the adverse party and the witness 
thus called may be contradicted and 
impeached by or on behalf of the ad- 
verse party also, and may be cross- 
examined by the adverse party only 
upon the subject matter of his exami- 
nation in chief. 

Comment: The proposed rule 
should be added in the interest of 
conformity and it is believed by 
the Committee was omitted from 
the original draft by inadvertence. 


RULE 76 


RULE 76: NOTICES AND COP- 
IES; HOW SERVED AND WHEN 
REQUIRED. 


(1) Upon Whom and How ‘Served. 
Notice by or to or service upon a solici- 
tor or record shall have the same force 
and effect as personal notice by or to 
or service upon the party represented 
by such solicitor. Notices, copies and 
other papers to be served upon a party, 
other than original process, may be 
served by delivery to the party or his 
solicitor of record or by sending the 
same by mail to such party or his solici- 
tor of record at his usual post office 
address, unless otherwise expressly pro- 
vided in these rules, and such service 
when proved by affidavit or counsel’s 
certificate of service shall be prima 
facie sufficient. 

Comment: The proposed amend- 
ment is for the purpose of con- 
forming the Equity and Common 
Law practice and to permit proof 
of service to be made by counsel’s 
certificate as well as by affidavit. 
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AMENDMENTS IN INTEGRATION RULE 


IN THE SUPREME COURT OF 


FLORIDA 
JANUARY TERM, A. D. 1952 
EN BANC. 
IN THE MATTER OF: — 
THE FLORIDA BAR, isi 


Petitioner = 


Order filed March 18, 1952 
ORDER 


This cause coming on to be heard 
on petition of the Florida Bar to ap- 
prove amendments to the Integration 
Rule, adopted March 4, 1950, and it 
appearing that the Board of Governors 
of the Florida Bar at a _ regularly 
called meeting held on July 27, 1951, a 
quorum being present unanimously ap- 
proved an amendment to Article II of 
the Integration Rule as provided by 
Article XII thereof, so as to provide 
that faculty members of certain col- 
leges of law may become associate mem- 
bers of the Florida Bar, And it appear- 
ing that the Board of Governors of the 
Florida Bar at a regularly called meet- 
ing held October 12, 1951, a quorum 
being present, unanimously approved 
as required by Article XII thereof the 
following: (1) An amendment to Ar- 
ticle I of the Integrated Rule affecting 
the name or title of the Florida Bar. 
(2) An amendment to paragraph 1, 
Article XI of the Integration Rule ef- 
fecting the use of the word “complaint” 
as used therein. (3) An amendment to 
paragraph 1, Article XI of the Integra- 
tion Rule effecting the powers of the 
grievance Committee. Said amendments 
are attached to and made a part of the 
petition as Exhibit “A’”’, And it appear- 
ing that said amendments were on Fri- 
day, December 7, 1951 submitted to and 
were considered by this Court, due no- 
tice thereof having been given and no 
objection to their substance or approval 
was offered. 

It is accordingly ORDERED, AD- 
JUDGED AND DECREED, that the 
petition of the Florida Bar be and the 
same is hereby granted, that Exhibt 


“A” exemplifying said amendments to 
the Integrated Rule including the Inte- 
grated Rule as amended be and the 
same is hereby approved to become ef- 
fective the 1st day of June A. D. 1952. 
DONE AND ORDERED at Talla- 
hassee, Florida this 18th day of March, 
A. D. 1952. 
SEBRING, C. J.. TERRELL, CHAP- 
MAN, THOMAS, HOBSON, ROBERTS 
and MATHEWS, JJ., CONCUR 


IN THE SUPREME COURT OF 


THE STATE OF FLORIDA 
IN THE MATTER OF: ) 
) 
) 
THE FLORIDA BAR, ) 
) 
) 


Petitioner. 


PETITION FOR REVISION AND 
AMENDMENT OF INTEGRA- 
TION RULE 
TO THE HONORABLE JUSTICES 
OF THE SUPREME COURT OF 

FLORIDA: 


The Florida Bar, integrated by rule 
of this Court on March 4, 1950, re- 
spectfully shows unto the Court as 
follows: 

1. Article II of the integration rule, 
as adopted by this Honorable Court, 
specifies the qualifications of members 
of the Florida Bar, and such specifica- 
tions limit such membership to per- 
sons admitted to practice law in the 
State of Florida. 

2. Generous and valuable contribu- 
tions of time and effort have been 
made to the work of the Florida Bar 
by faculty members of colleges of law 
in the State of Florida. Some of such 
faculty members are members of the 
bar of other states and of the District 
of Columbia, but are not admitted to 
the bar of Florida. The Board of Gov- 
ernors of the Florida Bar considers it 
desirable and. proper that recognition 
be given to such faculty members when 
it appears that they are members of the 
bar of other states, or of the District 
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of Columbia, or of a foreign nation. 


3. The Board of Governors of the 
Florida Bar, at a regularly called meet- 
ing on July 27, 1951, at which a quorum 
was present, unanimously approved the 
amendment of the integration rule, pur- 
suant to the provisions of Article XII 
thereof, so as to provide that certain 
faculty members of said colleges of law 
may become associate members of the 
Florida Bar. 

4. The Board of Governors of the 
Florida Bar, at a regularly called meet- 
ing on October 12, 1951, at which a 
quorum was present, unanimously ap- 
proved the amendment of the integra- 
tion rule, pursuant to the provisions of 
Article XII thereof, as follows: 


a. Revision of Section 1, Article XI, 
so as to restrict the use of the 
word “complaint” to the com- 
plaint in writing filed after the 
finding of the Board of Gover- 
nors that there is reasonable 
ground to believe that the accused 
attorney has been guilty of pro- 
fessional misconduct. The reason 
for said recommended change is 
that greater precision and clarity 
will result from restricting the 
use of the word “complaint” to 
said formal charge in writing. 


b. Revision of Section 1, Article XI, 
so as to empower a Grievance 
Committee to dismiss a frivolous 
or groundless charge without sub- 
mitting a report upon said charge 
to the Board of Governors. The 
reason for said recommended 
change is that under the present 
rule a Grievance Committee is re- 
quired to submit a report with 
necessary supporting papers con- 
taining such Grievance Commit- 
tee’s findings and recommenda- 
tions, as to all charges of profes- 
sional misconduct which are 
brought to its attention in the 
form of an affidavit. Experience 
has shown that many of said 
charges are frivolous or wholly 
without merit and compliance 
with the present rule has result- 
ed in burdening the Grievance 


Committees with the preparation 
of useless reports. 

c. Revision of the integration rule 
so as to provide that the word 
“the” shall be a part of the name 
of the Florida Bar. Said change 
would accordingly result in the 
name of the integrated bar being 
changed from the Florida Bar 
to The Florida Bar. The reason 
for said recommended change is 
that the name, as changed, is be- 
lieved to be more euphonious than 
the present name. 


5. Attached hereto as Exhibit “A” 
is draft of Section 1, Article XI, in 
which the aforesaid changes are incor- 
porated. 


WHEREFORE, petitioner respect- 
fully prays that this Honorable Court: 


a. Amend sentence number three of 
Section 1, Article XI, by changing 
the word “complaints” to 
“charges”, so that said sentence 
will read as follows: 

“The Board of Governors and 
each Grievance Committee, as 
the agent of the Board, shall 
have power to investigate or 
cause to be investigated all 
charges of professional miscon- 
duct that may be brought to 
the attention of the Board or 
Such Grievance Committee in 
the form of an affidavit.” 

b. Amend sentence number nine of 
Section 1, Article XI, by chang- 
ing the word “charge” to “com- 
plaint,” so that said sentence will 
read as follows: 

“Upon reseiving the report of 
a Grievance Committee, the 
Board of Governors may di- 
rect that a further investiga- 
tion be made by such Griev- 
ance Committee or by the 
Board, or that no complaint be 
filed.” 

c. Amend Article II by adding a new 
section to said article, to be num- 
bered Section 3, as follows: 

“Members of the faculty of 
colleges of law in the State of 
Florida which are approved by 


BS 


the American Bar Association, 
and which faculty members are 
members in good standing of 
the bar of the District of Co- 
lumbia, or of a state or terri- 
tory of the United States, or of 
a foreign nation, but not ad- 
mitted to the bar of Florida, 
may become associate members 
of the Florida Bar upon pay- 
ment of the annual dues 
charged active and _ inactive 
members, but they shall not be 
eligible to vote or hold office 
in the Bar. 


d. Amend sentence number eight of 


Section 1, Article XI, so that said 
sentence will read as follows: 


“Unless the Grievance Commit- 
tee finds that there is no rea- 
sonable or probable ground to 
believe that the accused attor- 
ney is guilty of professional 
misconduct, it shall file with 
the Board of Governors a re- 
port, with necessary supporting 
papers, containing such Griev- 
ance Committee’s findings and 
recommendations as to each 
such charge.” 
Amend the integration rule by 
changing the name of the Florida 
Bar to The Florida Bar, such 
change to be applicable to all 
places severally where the name 
of the Florida Bar appears in said 
integration rule. 
Fix a date for hearing upon the 
present petition at a time not 
earlier than 20 days following no- 
tice of filing of this petition pub- 
lished in the Florida Law Journal, 
and hear the undersigned pro- 
ponents and sponsors of the pres- 
ent petition and any other proper 
and qualified persons who desire 
to be heard in support of or in 
opposition to the amendments as 
herein prayed. 


Respectfully submitted, 
THE FLORIDA BAR 


By /s/ John M. Allison 
President 
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ys, Wm. A. McRae, Jr. 
President-elect 


STATE OF FLORIDA 
COUNTY OF HILLSBOROUGH 

BEFORE ME, the undersigned au- 
thority, personally appeared JOHN M. 
ALLISON, to me well known and known 
to me to be the President of The Flor- 
ida Bar, and being by me first duly 
sworn, deposes and says that he has 
read the foregoing petition and that 
the matters and things therein stated 
are true and correct of his own knowl- 
edge and that he was directed and au- 
thorized to execute said petition in the 
name of The Florida Bar by the Board 
of Governors thereof. 

/s/ John M. Allison 

Sworn to and subscribed 
before me this October 17, 
1951. 

/s/ Calloway K. Tyson 
Notary Public, State at Large 
My commission expires Aug. 9, 1954. 
(Notary Seal) 


ARTICLE XI 
DISCIPLINARY PROCEDURE 
DISBARMENT AND SUSPENSION 

1. The Board of Governors shall 
have authority to appoint one or more 
Grievance Committees in each judicial 
circuit. Such Grievance Committee 
shall consist of not less than three, nor 
more than five, active members of the 
Bar. The Board of Governors and each 
Grievance Committee, as the agent of 
the Board, shall have power to investi- 
gate or cause to be investigated all 
charges of professional misconduct 
that may be brought to the attention 
of the Board of such Grievance Com- 
mittee in the form of an affidavit. 
When sufficient funds are available for 
the purpose, the Board of Governors 
shall have authority to defray the 
necessary expenses incurred in any 


such investigation. The Board of Gov- 
ernors and the Grievance Committee 
may initiate such investigations at such 
time and place as deemed by them ad- 
visable; they shall have power to sum- 
mon and examine witnesses, to order 
the production of books, records, or 
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other documentary evidence, and to ad- 
minister oaths. Any refusal to com- 
ply with any proper order or direction 
of the Board of Governors or any such 
Grievance Committee shall be reported 
to the judge or judges of the appro- 
priate Circuit Court for summary ac- 
tion thereon. The Board of Governors 
and the Grievance Committees shall in 
every instance give the accused attor- 
ney an opportunity to explain or refute 
the charges made against him. Unless 
the Grievance Committee finds that 
there is no reasonable or probable 
ground to believe that the accused at- 
torney is guilty of professional miscon- 
duct, it shall file with the Board of 
Governors a report, with necessary sup- 
porting papers, containing such Griev- 
ance Committee’s findings and recom- 
mendations as to each such charge. 
Upon receiving the report of a Griev- 
ance Committee, the Board of Gover- 
nors may direct that a further investi- 
gation be made by such Grievance 
Committee or by the Board, or that no 
complaint be filed. In every instance 
wherein the Board of Governors re- 
ceives a report of a Grievance Commit- 
tee recommending any action against 
any accused attorney, the Board of 
Governors shall give notice to and af- 
ford such accused attorney a reason- 
able opportunity for a private hearing 
upon the charges, with the opportunity 
to the accused attorney to be heard and 
to present testimony and evidence. If 
the Board of Governors finds from the 
report of a Grievance Committee, or 
from any investigation made by or un- 
der the direction of the Board, that 
there is reasonable ground to believe 
that the accused attorney has_ been 
guilty of professional misconduct, it 
shall cause a complaint in writing to 
be prepared by such Grievance Com- 
mittee or by an active member of the 
Bar. The complaint shall set forth the 
specific facts constituting the alleged 
misconduct, and a copy thereof shall 
be served upon the accused attorney 
personally or by registered mail. 


EXHIBIT “A” 


Nominations Made 
For Bar Officers 


Horner C. Fisher of West Palm 
Beach, Darrey A. Davis of Miami 
Beach and Chester Bedell of Jackson- 
ville have been nominated for presi- 
dent-elect of the Florida Bar for 1952. 


They were the leaders in ballots re- 
turned by members of the Bar in the 
annual poll for president-elect. 

Charles S. Isler, Jry., of Panama City, 
Baya M. Harrison, Jr., of St. Peters- 
burg, and E. A. Clayton of Gainesville 
also were among the six leaders, but 
they have requested withdrawal of 
their names. 


The president-elect will be chosen at 
the Miami Beach convention June 5, 6 
and 7 when William A. McRae, Jr., of 
Bartow, the 1951 president-elect, will 
succeed President John M. Allison of 
Tampa. 


Members in even-numbered circuits 
have elected the following as members 
of the Board of Governors for 1952: 
Second circuit, Ben C. Willis of Talla- 
hassee; fourth, Chester Bedell of Jack- 
sonville; sixth, Baya M. Harrison, Jr., 
of St. Petersburg; eighth, J. Lance 
Lazonby of Gainesville; tenth, E. Snow 
Martin of Lakeland; twelfth, John Fite 
Robertson of Sarasota; fourteenth, 
Charles S. Isler, Jr., of Panama City: 
and sixteenth, J. Lancelot Lester of 
Key West. 


The new members of the board will 
take office at the concluding session of 
the Miami Beach convention. 


Have You Moved? 


The Post Office Department requires 
that we know your new address im- 
mediately or this magazine will be re- 
turned to us. Send notice IN ADVANCE 
| of address change to— 


THE FLORIDA LAW JOURNAL 
Box 1226, Tallahassee, Florida 
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Elliott Now Heads 
Harrison Company 


John M. Elliott, who represented the 
Harrison Company in Florida from 
1924 to 1951, has been elected presi- 
dent of the Company, which has its 
headquarters in Atlanta. 

Mr. Elliott was largely responsible 
for the Company’s publications in Flor- 
ida, which consists of the following: 

Florida Supreme Court Reports, Vols. 
1 to 160 and 100 Pt. 2; Encyclopedic 
Digest of the Fla. Reports, 15 Vols.; 
Florida Statutes Annotated, 31 Vols. 
(this set is jointly with West Publish- 
ing Company); Adkins, Fla. Criminal 
Procedure Act Anno. with 1952 Pocket 
Supp.; Carson’s Fla. Common Law 
Pleading & Practice and 1952 Pocket 
Supp.; Carson’s Fla. Law of the Fam- 
ily, Marriage & Divorce; Kooman, Fla. 
Chancery Pleading & Practice and 1952 
Pocket Supp., McCarthy’s Fla. Chan- 
cery Act Annotated; Redfearn, Wills 
& Adm. of Estates in Florida and 1952 
Pocket Supp.; Booth’s Realty Sales 
Closer with Closing Forms. 

The Company plans to announce at 
an early date a new set of Florida 
Pleading, Practice and Legal Forms 
Annotated by Alfred E. Sapp, of the 
Miami Bar. 

The Harrison Company is now repre- 
sented in Florida by Ed. A. Brennan 
and I. Walker Granade, both of whom 
have been with the Company for many 
years. 


SUCCESS 


Success as a lawyer is made 
more rapid and more certain by 
the selection of the proper work- 
ing tools. They help win cases. 


It has been our pleasure and 
privilege to supply the Bench 
and Bar of Florida with the best 
in lawbooks since the founding 
of this Company in 1882. We 
especially recommend the fol!- 
lowing publications to help you 
win more cases . . . more easily: 


American Jurisprudence 
@ American Law Reports 


@ American Law Reports, 
2d Series , 


@ Permanent A.L.R. Digest 
®@ Remington on Bankruptcy 


® Couch: Cyclopedia of 
Insurance Law 


U. S. Supreme Court 
Digest, Annotated 


@ U.S. Supreme Court 
Reports, L. ed. 


We shall be happy to supply further 
information about any of these pub- 
lications upon request, without obli- 
gation to you. 


The Lawyers Co-operative 
Publishing Company 
Rochester 14, New York 
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Michael J. Buscemi and William H. 
Taylor, Jr., have opened law offices 
in the Madison Building at Tampa. 
Both are graduates of Stetson Uni- 
versity. 

The Jacksonville Bar Association is 
publishing and distributing to its mem- 
bers and others an interesting weekly 
bulletin about its activities. 

The law firm of Gibbons and Gib- 
bons at Tampa is offering to libraries 
which request them about 350 volumes 
of the Illinois Supreme Court reports. 
The books will be donated if the re- 
questing library will pay packing and 
shipping charges. 

Walter T. Erickson, February grad- 
uate of the University of Florida, has 
opened law offices at Vero Beach. 

The Tampa Tribune recently pub- 
lished an article headed “Avoid Legal 
Tangles by Calling in Lawyer When 
You Sign Realty Contract.” It was 
written by Emmett Peters, Jr., real 
estate Editor of The Tribune which 
has approximately 125,000 circulation. 

Paul Dixon, Tampa attorney, has 


been elected president of the Tampa 
Executives club. 

John E. Cicero has been appointed 
acting city attorney of Miami. 

Jack Tamm and Max Frank Mass- 
feller have opened law offices in Day- 
tona Beach. Tamm is mayor-commis- 
sioner of the city. 

Arnold, Matheny and Butt have dis- 
solved their Orlando partnership. 
Nixon Butt, Jr., will operate his own 
law practice. Arnold and Matheny will 
continue their partnership. 

Jake I. Watson, who has been asso- 
ciated with W. C. Mather, has opened 
his law offices in Hollywood. 

Milo Thomas, Jr., has become asso- 
ciated with the law firm of Brannon 
and Brown at Lake City. 

William G. O’Neill, formerly asso- 
ciated with C. A. Savage, has opened 
his law offices in the Robertson Build- 
ing at Ocala. 

Ralph E. Daugherty has opened law 
offices in the Daugherty building at 
Lakeland. 

Edward L. Trader, recent graduate 


WE BUY 


209 Third 
D. BENEDICT, President 


LAW BOOKS — THOMAS LAW BOOK COMPANY 
PUBLISHERS — DEALERS — IMPORTERS 

WE SELL .. 

Telephone 


Secretary 
LET US KNOW YOUR WANTS 


IN BUSINESS SIXTY-FIVE YEARS 
- WE EXCHANGE 


St. Louis 2, Missouri 
H. BOLLENBACH, Vice-President 


Step off the plane and into your 


a properly insured car... 


flight agent to make the reservation. 


TALLAHASSEE PHONE 2-1723 


TO TALLAHASSEE AND 
F L Y RENT A NEW CAR! 


“own”? new Hertz auto 
at the airport. Pay only for the miles traveled and the 
time you keep the car. Enjoy carefree transportation in 
the pleasant way to do business 
in Tallahassee. To arrange, simply phone your local Hertz 
office. Tell them to reserve your car in Tallahassee at the 
time of arrival. If no Hertz office is near you, ask the 


PASSENGER TERMINAL 
LOCAL HERTZ PHONES LISTED IN DIRECTORY 


paiv-uR- SELF \ 
/ Munici SYSTEM 
irport 
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of Stetson University, has become as- 
sociated with the law firm of Vaughn 
and Waddell at Melbourne. 

Cody Fowler, immediate past presi- 
dent of the American Bar Associa- 
tion, was chosen by the Tampa Civitan 
Club as Tampa’s outstanding citizen 
in 1951. 

Cecil H. Brown, recent graduate of 
the University of Florida law college, 
has opened offices in Williston. 

Cory Walker of Vero Beach has been 
appointed judge of the Indian River 
small claims court by Governor War- 
ren, 

William J. Castagna has resigned as 
judge of the Clearwater municipal 
court. 

Sylvester P. Adair is the judge of 
the newly-established municipal court 
of Homestead. 

Delbridge L. Gibbs was elected pres- 
ident of the Legal Aid Association of 
Duval County, succeeding Allen L. 
Poucher. 

Monte Kingston Rassner and Milton 
Samuel Jennings have formed the part- 
nership of Rassner & Jennings as proc- 
tors in admiralty with offices at 550 
Brickell Avenue in Miami. 

Leonard Carter and Richard A. 
Bronson, graduates of the University 
of Florida law college, have joined the 


tion of pertinent facts about Florida 
government, Florida resources, Florida 
history and Florida leaders. Business 
and professional people and just plain 
citizens, too, find it of unending inter- 


est.” —LAKELAND LEDGFR 
“... by far the best reference work on 
Florida . . . the Florida Handbook also 


broadens its subjects beyond the sta- 
tistics which are the customary base of 
such works.” —MIAMI HERALD 


“The riches of this mine of information 
about Florida may be evidenced by its 
16 double -columner, closely - printed 
pages of index, running from Absentee 
voting to Zircon.” —Tampa TRIBUNE 


$3.75 at bookstores or by mail, $4.25 postpaid from - 
PENINSULAR PUBLISHING CO., Box 549, Tallahassee, Fla. 


staff of W. K. Love in Lakeland. 


EDWIN H. FEARON 
HANDWRITING EXPERT 


One of the most complete laboratories in the United States for the examination and 
demonstration of facts in connection with the investigation of questioned documents. 
Charter member of the American Society of Questioned Document Examiners 
BESSEMER BUILDING PITTSBURGH 22, PENNSYLVANIA 
Telephone Atlantic 1-2732 


GENUINE ENGRAVED LETTERHEADS 
$12.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 


Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us. 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 
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From 
LAWYERS’ TITLE GUARANTY FUND 


Phone 3-6444 


P. O. Box 2671 


Orlando, Florida 


During February members issued 
guarantees to 238 owners and 107 mort- 
gagees totaling $3,350,806.67. Aggre- 
gate contributions for the month were 
$7,426.32—$6,826.32 Additional and 
$600.00 Initial Contributions. Expenses 
for the month were $2,336.12. Net ad- 
ditions to Fund assets were $5,090.20. 


MEMBERS ISSUING THEIR 
FIRST GUARANTEES: 
Glenn Darty, Lake Wales 
Gramling & Gramling, Miami 
Sheppard & Roberts, Fort Myers 
Harlan Street, Miami 
Herman Wepman, Miami 


FIRMS ISSUING FIVE OR 

MORE GUARANTEES: 
Shepard & Dykes, Cocoa, 14 
McMullen & Goza, Clearwater, 15 
Byrd & Whitley, Delray Beach, 10 
Nowlin & Adams, Delray Beach, 9 
Sutton and James, Ft. Lauderdale, 9 
Dayton & Dayton, Dade City, 6 
Fishback, Williams & Smith, Orlan- 

do, 6 


INDIVIDUALS ISSUING THREE 
OR MORE GUARANTEES: 
Edwin H. Levin, Miami, 44 
Robert F. Griffith, Jr., Boynton 
Beach, 12 


Charles E. Booth, Daytona Beach, 11 

James H. Walden, Dania, 8 

Sam Y. Allgood, Jr., New Port 
Richey, 6 

William E. Hagearty, Miami Shores, 
6 

John A. Coughlin, North Miami. 4 

Roger Edward Davis, Miami, 4 

Irving F. Kalback, Miami, 4 

Neil E. MacMillan, Delray Beach, 4 

M. C. Seofield, Inverness, 4 

Frank D. Upchurch, St. Augustine, 4 

Alfred Airth, Live Oak, 3 

Ralph W. Carson, Clearwater, 5 

William J. Castagna, Clearwater, 3 

Robert F. Cromwell, Riviera Beach, 3 

Dunbar H. Johnson, Miami, 3 

Gordon Lynn, Palm Beach, 3 

George B. Mehlman, West Palm 
Beach, 3 

Frank J. Muscarella, Jr., Clearwater, 


Garland W. Spencer, Sanford, 3 
Robert M. Thomson, Miami, 3 
George Vincent, Miami, 3 


LARGEST GUARANTEES 


ISSUED: 
Roger Edward Davis, Miami, $250,- 
000.00 
Pritchard & Kurtz, Miami, $110,- 
000.00 
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Byrd, McCaughan & Dressler, Ft. 
Lauderdale, $70,250.00 
Nathanson, Oka & Spaet, 
Beach, $62,000.00 

Gramling & Gramling, Miami, $58,- 
000.00 

Arthur J. Nelson, 
$55,000.00 

Sutton and James, Ft. Lauderdale, 
$55,000.00 

Bentley & Shafer, Lakeland, $50,- 
000.00 

Gordon & Jonas, Miami Beach, $50,- 
000.00 

Robinson & Curtis, Ft. Lauderdale, 
$49,750.00 

Byrd & Whitley, Delray Beach, $40,- 
000.00 


NEW MEMBERS: 
Richard E. Cours, Tampa 
Frank H. Hendrix, Fort Walton 
Harvey R. Klein, Miami 
Henry M. Waitzkin, Miami Beach 
Francis K. Whitaker, Orlando 


DEED FORMS: 

As you will recall, we have been 
working on a warranty deed form dif- 
ferent from and more practical than 
any yet made available. They are now 
available to all members of The Florida 
Bar only. 

The printing is entirely on the face 
of these deeds—nothing appears on the 
back, hereby keeping recording costs 
to a minimum. 

The REAL advantage, though, is in 
the ‘snap-out’ one-time carbon set. 
These deeds are made up into ‘sets’, 
which consist of the original, a copy 
and a one-time carbon, interleaved. 
These are put into pads of 25 sets 
each, so that the secretary merely 
snaps a set out of the pad, types up 
the deed, throws away the carbon and 
has two perfect deeds—all so quickly 
and simply! 

As stated, the forms are available in 
pads of 25 sets, with or without the 
name imprinted, as shown on the sam- 
ple. The cost, without the name being 
printed, is $1.40 per pad (25 sets or 50 
printed deeds, plus carbons). The cost, 
with name imprinted, is as follows: 


Miami 


St. Petersburg, 


$2.00 minimum charge, which covers 

four pads 

$0.25 each pad in excess of four. 

(Above charge is in addition to 
initial cost per pad) 

The reason for such a low price is 
that we can print quantities prohibitive 
to individual] members, and as this is 
just another service of the Fund to 
members of The Florida Bar, the price 
quoted is the cost to the Fund, no 
more! 

If you would like further informa- 
tion, please inquire. 


NEW RECORD WEEK: 

The week of March 10-15 set a new 
high for additional contributions re- 
ceived with a total of $2,530.92. The 
previous high was $2,232.27 for the 
week of January 14-19, 1952. 


LOCAL BAR PRESIDENTS 


If you have not done so, you are re- 
quested to appoint your Survey Com- 
mittee for the Summer Placement Pro- 
gram as outlined in the March issue of 
the Florida Law Journal (see page 104, 
March issue). 

If you have appointed the Committee, 
please follow up with a reminder to 
have the survey information reported 
to L. William Graham, Chairman of 
Florida Bar Summer Placement Com- 
mittee, Box 123, Gainesville, Fla. 


Mitchell D. Price, Charles W. Zaring 
and Robert S. Florence have dissolved 
their law firm at Miami. Mr. Zaring 
has retired. Mr. Price is continuing 
practice in the offices he has occupied 
in the DuPont Building. Mr. Florence 
is continuing practice in offices he has 
occupied in the DuPont Building. Je- 
rome G. Greene is an associate with 
Mr. Florence, and Robert C. Claiborne, 
who recently resigned from the Bureau 
of Internal Revenue, also is associated 
with Mr. Florence. 
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WHAT IS YOUR PREFERENCE? 


Here is a list of the Standing and Special Committees of 
The Florida Bar. It is my desire, as far as may be possible, to 
appoint committee members on their expressed preference 
for service. Please let me have your preference. 


WM. A. McRAE, JR., 
President-elect 
P. O. Box 988 
Bartow, Florida 


Administrative Law 

American Citizenship 
American Law Institute 
Bankruptcy 

Civil Procedure 

Constitution 

Cooperation with Accountants 


Cooperation with Lawyers’ 
Title Guaranty Fund 


Cooperation with Realtors 
Criminal Law and Procedure 
Circuit Grievance Committees 
Federal Taxation 


Judicial Administration 


Law Reporting 
Legal Aid 


Legal Education and Admission 
to the Bar 


Legal Institutes 

Legal Services to Armed Forces 
Legislative 

Memorials 

Probate and Guardianship 
Professional Ethics 

Public Relations 

Publication of Law Journal 
Unauthorized Practice of Law 
Uniform Commercial Code 


| am most interested in serving on the following commit- 


tees: (List in order of preference.) 


Name 


Address 


City 


| | 
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WE INVITE YOUR 
CONSIDERATION FOR 
INVESTMENTS FOR 
YOUR CLIENTS 


Individual Accounts 
Joint Accounts 
Trust Accounts 
Corporation 


INVESTMENTS INSURED 


by 


FEDERAL SAVINGS & LOANS INSURANCE 
CORPORATION 


TALLAHASSEE FEDERAL 
Savings and Loan Association 


115 East Park Avenue Tallahassee, Florida 


Gust 
Auderson, Declaratory Judgments 


New and Completely Revised Second Edition 


* 


By: WALTER H. ANDERSON, LL.B. and LL.D. 
Member of the Bars of Tennessee, Idaho, California, 
Colorado and the Supreme Court of the United States 


* 


The First Edition, published eleven years ago, was an authority on 
this important subject. In the meantime the subject has been 
extensively developed and expanded. 


The New Second Edition deals with the step by step proceedings 

necessary to obtain a declaration of rights. There is presented 

a comprehensive treatment of how to file and prosecute an 

ire for declaratory judgment, including proper manner of 
efense. 


To illustrate the value of the Declaratory Judgment form of pro- 
cedure, suggest you read: Willing v. Chicago Auditorium Asso- 
ciation case 227 U. S. 274,48 S. Ct. 507,72 Law Ed. 880 (1928), 
and the Washington- Detroit Theatre Co. v. Moore case 249 
Mich. 673,229 N. W. 618,68 ALR 105 (1930). 


The facts in the two cases are practically the same—the Wash- 
ington-Detroit Theatre Case was handled the Declaratory Judg- 
ment way to great advantage. 


Pocket Part Supplementation. 


Three Volumes, beautifully bound in 
Maroon Fabrikoid, $60.00 delivered 


Published and For Sale 


By 


THE HARRISON COMPANY 
Book Publishers 


93 Hunter Street, S. W. _ Atlanta, Georgia 


